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RECEIVED
October 16, 2008 0CT 16 2008

COMMUNITY
DEVELOPNENT

VIA FACSIMILE AND
1IAND DELIVERY

"Tukwila Planning Commission

¢/o Department of Community Development
6300 Southcenter Blvd., #100

Tukwila, WA 98188

RE:  Shoteline Master Progrtam Update
Deax Cominissioniers:

We are writing on behalf of La Pianta LLC (“La Pianta™) to address issues that weve raised in the
Planning Commission workshop last night.

The Planning Commission has held six workshops and two public heatings on the draft Shoreline
Mastet Program (“SMP”). Never once duting all this time has staff claimed that the proposed
buffer widths are necessaty in order to maintain consistency with the Sensitive Areas Ordinance.
Yet last night, after the opportunity for verbal comments passed and only one day ptior to the
deadline for wiitten submissions, staff raised this rationale fot the first time. In addition to having
the appearance of a post-hoc lamonahzatxon this last minute attempt to butttess the buffer
tequirement fails for 2 nuinber of reasons.

First, as a legal matter, WAC 173—26-221 (2)(@)() docs not requite the proposed buffer widths on the
Greent/Duwamish River. As stoff admitted at the workshop, the City’s Sensitive Areas Ordinance
expressly defers the determination of buffer widths on the River to the SMP. Thetefore, there is no
specific Sensitive Areas Oxdinance buffer width requirement with which the SMP can be inconstant.

Second, from a technical petspective, uniform buffer widths of 100/125 feet in commercial and
industrial ateas along the Gteen/Duwamish River are inappropriate. Rathet, best available science
would require variable buffer widths, which would be considetably less than 100/125 feet in many
cases. Jee attached letter from Andrew Kindig, Ph. D, to Mr. Mark Segale.

: Lo
In addition, with regard to the issue of compensation fos taking of pﬁvatc propetsty fot public nse;Q
staff stated for the first time last night that the City would be compensaung ptoperty ownets in th

future for any additional easement area necessary fot levee construction ot improvement. While QO
pethaps intended to mollify propetty ownets, this statement misses the point for two reasons. \E g S
s
Fitst, the imposition of a “no build” buffer in itself constitutes an indirect fee on development thag § P
is illegal under RCW 82.02.020 and the recent case of Citizens AAlfiance for Property Rights . King County, N
— Wn.App.3d. ___, 2008 WL 2651455 (2008). l-',lé" N \Ql
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Second, the effect of imposing the buffer will be to rendes essentially worthless the same propetty
that the City will subsequently purchase an easement over. In other words, by taking the regulatory
action of adopting the buffer, the City will devalue propetty if plans to acquire in the future. This is
called “precondemnation blight” and is illegal.

We have provided a number of letters and extensive comments identifying defects in the cutrent
draft SMP. We believe that our comments would be better considered and resolved with a mote
inclusive public participation process. We urge the City to take the time necessary to meaningfully
involve La Pianta and other stakeholders in the revision of the draft SMP. ‘L’hank you for your
attention to this mattet,

Sincerely,

fomm V4

Coustney A. Kaylor

CAK:ldc
ce Client
Jack Pace

Carol Lumb
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A.C. Kindig & Co.

ENVIRONMENTAL CONSLILTING
. PQ Box 2486
Redmond, Washington 98073

October 16, 2008
Projeci No. 185

Mr. Mark Segale
Segale Propertios
PO Box 88028
Tukwila, WA 98138

RE: Tukwila S‘horeline Master Plaﬁ; Green River Setbacks at the Tukwila South
205 Levee .

Dear Mr. Segale,

This letter Is a written summary of our conversation about the Cily of Tukwila Planning
Commission's work on the Shoreline Master Program (SMP) update. The Planning
Commission is considering city staff's recommendation for a watercourse buffer of 126
feet for commercial zones along the Green River Type 1 watercourse urban
consarvancy shoreline south of [-405. It is my understanding this recommendation |s
made on the general pretext that best available science supports a 100 foot buffer
around Class 2 streams under the City's Sensitive Areas. [t is my understanding this
racommendation reasons that since best available science determined a 100 foot buffer
wasg warranted for Class 2 streams In the clty under its Sensitive Areas Ordinance (SAQ)
(18.46.100), similar scaled buffers should be warranted for commercial-zoned reaches of
the Type 1 Green River south of 1-405 under the SM P, irrespeactive of actual bank-side or
riparian conditions.

Best available science should be used to determine an appropriate buffer width as one
facet of many environmental and public use considerations in an SMP. It is well
eatablished in the City's existing SMP (18.44) and in the City's SAO (18.45.100.B) that
buffers are preserved to protect existing riparian and stream functions. This Is also
emphaslzed [n the June 2003 Best Avallable Science Issue Paper: Watercourses by
Adolfson Assaciates, Inc. that the City Is using as a supporting document to the SMP
update. Adolfson (2003) found that In the lower sectlons of streams In the City of
Tukwlla, “..urbanization has encroached on the riparian zone, and the ability of buffers
fo perform functions such as large woody debris recruitment or water quality
improvement has been compromised,” The Green River has several very different bank-
side conditions within the City of Tukwila which include the U.S. Army Corps 205 levaes
and non-205 levees adjacent to the Tukwila South Praject (north and south of S. 196"
Strest, respectively; see City Shorelines Map 8}, along with revetments and unprotected
banks elsewhere In the City. These leves-caused differences in bank conditions affect
riparlan function potential to a far greater extent than the limitations noted by Adolfson
(2003) for urbanlzation alone. Levees strongly affect the buffer widths that best

418
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available sclence Indicates are warranted to preserve existing functions, because they
affect the functions by thair presence. Uniform shoreline buffers are not appropriately
applied to the non-uniform Green River bank-side conditions consisting of levaes,
revetments, and natural banks.

The 100-foot buffers for a Class 2 watercourse under the SAO assume the functions to
be protected exist to usual potentials along the watercourse. However, where levees
are present, many functions do not exist, and those that do ars usually reduced in
potential as discussed below. '

This summary of riparian functlon potential speaks specifically to the levee tiparian
condition along the Tukwila South properly owned by Segale Properties, Eight
functional atiributes of riparlan buffers are identified and described in Table 1. Table 1
summarizes how each of these functions ara severed or reduced by the presence of the
leves. 1t is important to kesp in mind that maintenance of the levee requires that large
trees do-not grow on the levee slopes or top, and certainly could not be allowed to
sanesce and fall after maturity with root wads into the river. The physical presence of
the levee and Its maintenance requirements separate the river from the uplands on the
other side of the. levee structure, and thereby sever some riparian functlons., Other
riparian functions are alter ed or impaired.

As shown in Table 1, the levee precludes some important riparlan functions from
occurring at all, and greatly restricts most other functions. The levee does provide
protection of tha river from human disturbance (by forming a substantlal physical barrier
between the river and residentlal or commerclal activity on the upland) and for that
functlon the levee s superior to what is normally a vegetative buffer function. Levees
also physically separate the river from urban stormwater runcff, which Is treated and
detained before point release to the river In accordance with city stormwater
requirements. There is no reflance on vegetative buffers to treat or intercept incidental
sheetflow storm runoff from urbanized argas where leveas are present. Whare riparian
functions are operating despite levee structures, the functlons are generally restricted to
the river-side slope of the lavee. The levee structure provides a barrier fo transmission
of functions from the upland side of the levee to the river side of the | evee.

The overall conclusion is that if best available sclence is employed with the goal of
Identifying suitable buffers for the Green River where 206 and non-206 1evass exist, then
the buffers do not need to extend be vond the levess themsalves.

Sincerely,

Ardland

Andrew C. Kindig, Ph.D. .
Princlpal Biologist
A.C. Kindig & Co.

5 /8
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