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January 15, 2009

Tukwila Planning Commission

City of Tukwila

Department of Community Development
6300 Southcenter Blvd., #100

Tukwila, WA 98188

Re:  January 15, 2009 Working Session--Comments on Revisions to Shoreline Master
Program

Dear Planning Commission Members:

We represent the Trustees of the Desimone Trust (“Desimone”), the owner of more than
a dozen industrially-zoned parcels and one commercial parcel that border the Green/Duwamish
River. In prior comment letters of August 28, 2008 and October 9, 2008, and in testimony at
several Planning Commission hearings and meetings, Desimone has expressed its concerns about
the significant development and financial impacts the proposed Shoreline Master Program
(“SMP”) will have on these properties. Per your invitation, we are providing comments on
whether Desimone’s concerns have been adequately addressed by the Staff-proposed SMP
revisions approved by the Planning Commission at its December 10 and 11, 2008 meetings.

As a preliminary matter, Desimone wishes to acknowledge the revisions made to the
SMP that address some of their prior concerns, such as those addressing the ability to continue
and improve nonconforming uses and structures without triggering compliance with the new
SMP requirements. The following comments address outstanding concerns, by relevant subject

matter:
1. River Buffer

Of particular concern to Desimone is the increase in the buffers on their properties, which
are in the Urban Conservancy and High Intensity shoreline environments, from 40 feet to 100
feet. On many of the properties, the proposed buffer will cut through all or a portion of existing
buildings and improvements, and on some of the properties, the buffer takes up all or a
substantial portion of the lot area. Consequently, it will cause the current uses and improvements
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many of the properties to become nonconforming and make it difficult if not impossible to
redevelop the existing properties to a comparable or reasonable use.

The recent revisions do not provide any additional relief for these buffers, or their
impacts on the Desimone Trust properties. Instead, they simply carry forward the provisions in
the original draft SMP that would allow the buffer to be reduced if the property owner reslopes
the bank to 2.5:1, provides a 20-foot setback from the top of the new slope and vegetates both the
river bank and the 20-foot setback area in accordance with the vegetation and landscape
requirements in the SMP, and provide that the reduction achieved can be as much as 50%. The
problem with this alternative is that it is not likely to provide much relief from the 100-foot
buffer since the width of the buffer was established in the first place to allow enough room to
reconfigure the riverbank to achieve the 2.5:1 slope. Further, the buffer reduction and rationale
for the buffer suggest that the buffer width was established for flood control purposes, not to
protect shoreline functions and values as required by the Shoreline Management Act.

At the Open House, City staff indicated that the buffer width was based on the buffers
established for watercourses in the City’s sensitive areas ordinance, Chapter 18.45, and that 1t
would be unfair to provide a smaller buffer for river shoreline development than is required for
comparable watercourse shoreline development. To address this concern, but also to provide the
needed flexibility in buffer width in the SMP while ensuring adequate shoreline protection based
on the specific characteristics of the site, Desimone proposes an alternative to the buffer
reduction standard in the current SMP draft that would essentially mirror the provisions in
section 18.45.100(F) of the sensitive areas ordinance for variation of standard watercourse buffer
widths. This would result in consistent and comparable treatment of similar watercourses (Types
1 and 2), each with 100-foot buffers, and each able to reduce the buffers up to 50% provided the
standards for buffer reduction in TMC 18.45.100(F) are met. Such an approach is particularly
appropriate for several Desimone properties, including the Barnaby’s Restaurant property south
of [-405 on the West Valley Highway, whose remaining buildable area outside the proposed 100-
foot buffer will make redevelopment of the site difficult but which were developed under the
existing SMP and have fully functioning, vegetated buffers that provide adequate protection of
shoreline functions and values.

Language addressing these proposed changes is shown in yellow highlight in Attachment
A, attached hereto.

2. Applicability

Desimone has also expressed concerns that the SMP triggers compliance with its new
regulations for relatively minor use and development. To address these concerns, Staff proposed
deletion of the list of triggers in Section 9.1 in favor of reliance on the definition of
“development™ in the Shoreline Management Act. The effect of this change is to substantially
broaden the activities subject to compliance with the SMP, with the stated intent that the
applicability of the various regulations would be addressed in the sections relating to such
regulations. Whether this intent has been adequately carried forward will be addressed in the
sections dealing with specific regulations.

Scattle
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An additional issue in Section 9.1 needs to be addressed, however: the extent to which
improvements made consistent with the nonconforming use provisions in Section 14.5 must
comply with the new SMP regulations. To address this issue, Desimone proposes that language
be added in Section 9.1 to clarify that improvements made under the nonconforming use
provisions are not subject to the requirements of the SMP. According to staff, this was their
intent; however, the current language in Section 9.1 does not adequately reflect this intent.

Language addressing this proposed change to Section 9.1 is shown in yellow highlight in
Attachment C-1, attached hereto.

3. Height

For Desimone’s properties, which are zoned either Manufacturing Industrial
Center/Heavy Industrial or Tukwila Urban Center, the height restrictions are substantial and
onerous, resulting in a reductions in allowable height from the 125 and 115 feet allowed in these
zones, respectively, to 15 feet within the River Buffer and 45 feet outside the River Buffer under
the proposed SMP. Such dramatic height restrictions are not warranted along the urbanized
industrial portions of the River. The SMP revisions to Section 9.3 do not adequately address this
concern for lands zoned for industrial and commercial uses. Desimone proposes a tiered
approach that would retain the 15-foot maximum height in the River Buffer, retain the 45-foot
height within the first 20 feet of the area outside the Buffer, and allow the maximum zoning
height to be realized in the remaining portion of the shoreline jurisdictional boundary.

Language addressing these proposed changes to Section 9.3 is shown in yellow highlight
in Attachment C-3, attached hereto

4. Vegetation Protection and Landscaping

The SMP would require installation and maintenance of substantial, expensive
revegetation and landscaping, both within and outside of the river buffer. SMP, §9.10. It does so
without any consideration of the need for such requirements based on the impacts of
development, or whether such required improvements are roughly proportional or reasonably
necessary as a direct result of the project impacts. As a result, imposition of such requirements
on certain development activities could constitute an unconstitutional taking under state and
federal constitutions and violate RCW 82.02.020. See, e.g., Isla Verde Int'l Holdings, Inc. v.
City of Camas, 146 Wn.2d 740, 761, 49 P.3d 867 (2002) (“development conditions must be tied
to a specific, identified impact of a development on the community.”); RCW 82.02.020 (Exaction
is unlawful tax or fee unless City meets burden of establishing that development conditions are
reasonably necessary as a direct result of the proposed development); Nollan v. Cal. Coastal
Comm’n, 483 U.S. 825, 107 S. Ct. 3141, 97 L. Ed. 677 (1987) (City must show “‘essential nexus”
between required condition and impact of development); Dolan v. City of Tigard, 512 U.S. 374,
386-94, 114 S. Ct. 2309, 129 L. Ed. 2d 304 (1994) (City must make individualized determination
the required condition is “roughly proportional” to the impacts of the proposed development).
Further, they purport to impose development conditions to “relieve a preexisting deficiency,”

Scattle
DWT 12331684v1 0050033-000384



Tukwila Planning Commission
January 15, 2009
Page 4 A

which is clearly unlawful. Benchmark Land Co. v. City of Battleground, 146 Wn.2d 685, 695, 49
P.3d 860 (2002).

To address these concerns, Desimone proposes revisions to Section 9.1 that would
require that the vegetation protection and landscaping requirements be imposed on development
proportional to the impacts of such development. Language addressing these proposed changes
to Section 9.10 is shown in yellow highlight in Attachment C-7, attached hereto.

& Nonconforming Development

The revisions to Section 14.5 address many of the concerns raised by Desimone in its
comment letters, especially those relating to reconstruction and replacement of nonconforming
structures. However, several of the nonconforming use provisions in Section 14.5(A) are not
consistent with and do not provide the same level of relief as those pertaining to nonconforming

structures in Section 14.5(B).

For example, nonconforming structures can be abandoned or vacated for up to 24
months, with a 12-month extension, without losing their legal nonconforming status.
Nonconforming uses, however, lose their nonconforming status if they cease for 6 consecutive
months. There is no need or reasonable justification for treating these grace periods differently.
For example, if a structure is vacant for 12 months for remodeling purposes or because of the
loss of a tenant, the nonconforming structure can continue but the nonconforming use will
expire. This makes no sense. The grace period provisions in Sections 14.5(A) and (B) should be
made consistent with each other, each allowing a 24-month grace period if a use ceases or a
structure is vacant or abandoned.

In addition, an existing use, whether it conforms to the existing underlying zoning or not,
should be able to be changed to a use that conforms to those uses permitted by the underlying
zoning district in which the property is located.

Finally, allowing the minor expansion of a structure that is nonconforming only because
of its location in a buffer, so long as it does not further intrude into the buffer, is reasonable and
would have no impact on shoreline functions and values. Desimone proposes a 10% expansion
for such nonconforming structures.

Language addressing these proposed changes to Section 14.5 is shown in yellow
highlight in Attachment G, attached hereto.

0. Public Access

Like the vegetation protection and landscaping requirements, the public access
requirements require extensive and expensive public access improvements for relatively minor
development or redevelopment. While the revisions attempt to limit the applicability of these
requirements, once applicable, the extent of the public access improvements that must be
installed and dedicated do not vary based on the need for such requirements to mitigate the

Seattle
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impacts to public access from development, or whether such required improvements are roughly
proportional or reasonably necessary as a direct result of the project impacts. Thus, imposition
of such requirements on certain development activities could constitute an unconstitutional
taking under state and federal constitutions and violate RCW 82.02.020. For example, pursuant
to Section 11.1, even the addition of one square foot to an existing building can constitute “an
increase in demand for public access,” thereby triggering installation and dedication of
substantial shoreline trails for public use, at great expense to the property owner, without any
showing of the need for such improvements based on the impacts of the development. Under
these circumstances, such an exaction for public access is neither proportional nor constitutional.

To address these concerns, Desimone proposes revisions to Section 11 that would require
that the public access requirements be imposed on development proportional to the impacts of
such development on public access. Language addressing these proposed changes to Section 11
is shown in yellow highlight in Attachment E, attached hereto.

Thank you for your consideration of these comments.

Very truly yours,

t Tremaine LLP

tles E. Maduell

Enclosures

Scattle
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Attachment C-1
Planning Commission Action

PLANNING COMMISSION ACTION 12/10/08: ACCEPTED STAFF PROPOSED
REVISIONS.

APPLICABILITY OF SHORELINE DEVELOPMENT STANDARDS

Staff proposes to delete the list of general triggers for compliance with the development
standards and instead rely on the definition of development as found in the Shoreline
Management Act.. The following revisions are proposed to Section 9.1:

Page 60:

9.1 Applicability

The followingdevelopment standards of this chapter apply to work that meets the definition of
development whether or not a shoreline substantial development permit is required.:

They do not apply to Neneenforming nonconforming uses, and-structures, parking lots and
landscape areas-, which arewill be-governed by the standards in Section 14.5FMEI8-76;

Nonconforming Developmenthets;-Stractures-and-Uses.

NG Page | of 101/14/2009 1:28:00 PM6144/2609-4:28:00 PMI2/116/2008-10:28:00
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Attachment C-3
Planning Commission Action

PLANNING COMMISSION ACTION 12/10/08: ACCEPTED STAFF PROPOSED
REVISIONS.

HEIGHT AND LIGHTING LEVEL RESTRICTIONS
In response to comments from the Planning Commission and the public staff proposes to amend
this section as follows:

Page 63:

Section 9.3
C. Height Restrictions

1. Except for bridges, approved above ground utility structures, and water dependent
uses and their structures, the maximum height for structures shall be as follows:
a. 15 feet where located within the River Buffer;
b. 45 feet between the outside landward edge of the River Buffer and 200’ of the
OHWM.

Provided no permit shall be issued for any new or expanded building or structure of more than
35 feet above average grade level on shorelines of the state that will obstruct the view of a
substantial number of residences on areas adjoining such shorelines.

2. Inthe Tuw_@&%twwm

Center/Heavy Industrial or Tukwila Urban
as follows:
a. 15 feet where located within the River Buffer;
LMMMMMMBR&[&MQHW
¢. __the maximum height in the area from 120" to 200 from the OHWM shall be
SM&MM&;_.‘_H 0 re applicable.

nggm; RQW 90. 8320 the fi iding consi ublic

oses of this “Tukwila South” shall mean the existing porti it
located south of South 178" Street/South 180" Street and west of the Green River,

together with the south potential annexation area.

[] Move this to Section 11- See Attachment E.: Delete references to Tukwila Urban Center (and
future regulations adopted in the TUC Plan) per direction of Planning Commission

ey Page 1 of 301/14/2009 1:19:00 PM61414/2009-
v
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Attachment C-3
Planning Commission Action

Staff Discussion: Staff does not propose revisions to this section other than to delete the
reference to the Tukwila Urban Center district and to move the incentive for public access to
Section 11 as noted above. An additional incentive to increase the height of the building to that
permitted in the underlying zoning district is also proposed to be added in Attachment E. In
Attachment C-2, staff proposes to permit parking on the river side of the building, so the area
outside the buffer but still within the shoreline jurisdiction may be utilized by required parking.

CL Page 2 of 301/14/2009 1:19:00 PM64+44/2609 1:19:00 PM12/16/2008-10:30-00
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Planning Commission Action

The following zones and their height limits are found along the Green/Duwamish River:

Zoning Height Limit
District
MIC/H 125°
MIC/L 4 stories/45’
LI 4 stories/45’
LDR 30°
RCC 3 stories/35’
C/LI 4 stories/45’
RCM 3 stories/35°
TUC 115°
HI 115°
TVS 115°

Of the ten zoning districts found along the river, six are not affected by the height restriction
within the shoreline jurisdiction.

Staff Recommendation — Lighting: The following change is proposed to address comments
from several property owners who expressed site security concerns about limiting the lighting
intensity. The goal is to prevent spillover and glare and that can be met without a specific
lighting level standard.

Page 63:
D. Lighting

In addition to the lighting standards in the TMC 18.60, Design Guidelines, lighting
for the site or development shall be designed and located so that:
1. The minimum light levels in parking areas and paths between the building and
street shall be 1 foot-candle;

3.2 Lighting shall be designed to prevent light spillover and glare on adjacent
properties and on the river channel, be directed downward so as to illuminate
only the immediate area; and be shiclded to eliminate direct off-site
illumination;

4.3.The general grounds need not be lighted;

4.The lighting is incorporated into a unified landscape and/or site plan.

CL Page 3 of 30
AM
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Attachment C-7
Planning Commission Action

PLANNING COMMISSION ACTION 12/10/08: ACCEPTED STAFF RECOMMENDED

REVISIONS TO SECTION 9.10 AS IDENTIFIED BELOW AND REVISED D.3., USE OF

PESTICIDES.

VEGETATION PROTECTION

Staff is proposing changes to this section, some of which are due to public and Planning
Commission comments and some to clarify procedures.

Pages 70-77:

9.10 Vegetation Protection and Landscaping

A. Purpose, Objectives and Applicability

1. The purpose of this section is to:

a.

b.

Regulate the protection of existing trees and native vegetation in the shoreline
jurisdiction;
Establish requirements for removal of invasive plants at the time of

development or re-development of sites;

Establish requirements for landscaping for new development or re-
development;

Establish requirements for the long-term maintenance of native vegetation to
prevent establishment of invasive species and promote shoreline ccosystem
processes.

2. The City’s goal is to preserve as many existing trees as possible and increase the
number of native trees, shrubs and other vegetation in the shoreline because of their
importance to shoreline ecosystem functions as listed below:

o e oP

f.

Overhead tree canopy to provide shade for water temperature control;

Habitat for birds, insects and small mammals;

Vegetation that overhangs the river to provide places for fish to shelter;
Source of insects for fish;

Filtering of pollutants and slowing of stormwater prior to its entering the river;
and

A long-term source of woody debris for the river.

In addition, trees and other native vegetation are important for aesthetics — it is the
City’s goal that unsightly invasive vegetation, such as blackberries, be removed from
the shoreline and be replaced with native vegetation to promote greater enjoyment of
and access to the river.

SW
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Thc Ci g will pr g_;glgle informati Ign and techmcgl assist gmc to property owners fju:

3. With the exception of residential development/rc-development of 4 or fewer
residential units, Aall activities and developments within the shoreline environment,

including—residential —development—must comply with the landscaping and

maintenance requirements of this section, whether or not a shoreline substantial

development permit is required, to the extent that impacts from such activities or
development create the need for the landscaping and maintenance provided for in this
section. Single family residential projects are not exempt if implementing a shoreline
stabilization project on the shoreline.

4. The tree protection and retention requirements a
re-development.

ly to existing uses as well as new or

B. Tree Protection and Retention

2:1.As many significant trees as possible are to be retained on a site proposed for
development or re-development, taking into account the condition and age of the
trees. The Director of Community Development or the Planning Commission may
require alterations in the arrangement of buildings, parking or other elements of
proposed development in order to retain significant trees, particularly those that
provide shading to the river. Trees located on properties not undergoing development

or re—develogment may not be removed excggt those that inter fere mth access and

2. To protect the ecological functions that trees provide to the shoreline, removal of any
significant tree in the shoreline jurisdiction requires a Shoreline Tree Removal and
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Vegetation Clearing Permit and is generally only allowed on sites undergoing
development or redevelopment. Only trees that interfere with access and passage on
public trails or trees that present an imminent hazard to existing structures or the
public may be removed from sites without an issued building permit or Federal
approval. Factors that will be considered in approving tree removal include but are
not limited to: tree condition and health, age, risks to structures, and potential for root
or canopy interference with utilities.

Prior to any tree removal or site clearing a Type 2 Shoreline Tree Removal and
Vegetation Clearing Permit application must be submitted to DCD containing the
following items:

a. A tree survey is—required that shows the diameter, species and locations of all
significant trees on a site plan;-

b._Fhe A site plan shall that shows trees to be retained and trees to be removed and
provides a table showing the number of significant trees to be removed and the
number of replacement trees required;

Tree protection zones and other measures to protect any trees that arc to be

d. Location of the OHWM river buffer shoreline unsd_lct;o_n boundary and an

sensitive areas with their buffers;
lan that shows diameter, species name

location

the Department;

g. _an application fee per the current Land Use Permit Fee resolution.

Where permitted, significant trees that are removed from the shoreline shall be
replaced pursuant to the replacement ratios in Table 31 up to a density of 100 trees
per acre (including existing trees). The Director or Planning Commission may
requirc additional trees or shrubs to be installed to mitigate any potential impact from
the loss of this vegetation as a result of new development.

Table 1. Tree Replacement Requirements

Diameter* of Tree No. of Replacement
Removed Trees Required
4-6 inches (single trunk) 3

2 inches (any trunk of a
multi-trunk tree)

Over 6 — 8 inches

Over 8 — 20 inches

Over 20 inches 8
* measured at height of 4 feet from the ground

PNES

If all replacement trees cannot be reasonably accommodated on the site, off-site tree
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replacement within the shoreline jurisdiction may be allowed at a site approved by the
City. If no suitable off-site location is available, the applicant shall pay into a tree
replacement fund. The fee shall be based on the value of the replacement trees and
their delivery, labor for site preparation and plant installation, soil amendments,
mulch, and staking supplies.

6. The City may require the placement and anchoring of removed trees as habitat
features along the river bank for development of over 4 residential lots and all non-
residential development, as permitted by shoreline conditions, and taking into
account potential hazards to boaters, and in accordance with Washington Department
of Fish and Wildlife Hydraulics Authorization and Corps of Engineers permit
conditions. When conditions prevent placement of tree trunks on-site along the
shoreline as large woody debris, the City shall attempt to find an off-site location for
eventual placement as part of a restoration Eroigct Thc agglicant will be responsible
for the cost of the initial moving the removed trees to the designated location.

7. Dead or dying trees located aleng-within the shoreline jurisdiction shall be left in
place as wildlife snags, unless they present a hazard to structures, facilities or the
public.

8. Topping of trees is prohibited unless absolutely necessary to protect overhead utility
lines. Topping of trees will be regulated as removal and tree replacement will be
required.

9. For new development or redevelopment where trecs are proposed for retention, tree
protection zones shall be indicated on site plans and shall be established in the field
prior to commencement of any construction or site clearing activity. A minimum 4 ft
high construction barrier shall be installed around significant trees and stands of
native trees or vegetation to be retained. Minimum distances from the trunk for the
construction barriers shall be based on the approximate age of the tree (height and
canopy) as follows':

a. Young trees (have reached less than 20% of life expectancy): 0.75 feet per
inch of trunk diameter

b. Mature trees (have reached 20 — 80% of life expectancy): 1 foot per inch of
trunk diameter.

c. Over mature trees (have reached greater than 80% of life expectancy): 1.5
feet per inch of trunk diameter

C. Landscaping

This section presents landscaping standards for the Shoreline Jurisdiction and is divided into

1 Modified from: Trees and Development, A Technical Guide to Preservation of Trees During Land Development,

, Nelda Metheny and James R. Clark, 1998.
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separatc sections for the River Buffer and for the remaining part of the Shoreline Jurisdiction for
each Environment Designation.

1. General Requirements

a-For any new development or redevelopment in the Shoreline Jurisdiction, except
single family residential development of 4 or fewer lots or development that
does not adversely affect vegetation in the River Buffer or create the need for
revegetation, invasive vegetation must be removed and native vegetation
planted and maintained in the River Buffer, including the river bank, to
improve the ecological functions of the shoreline_to the extent necessary to

mitigate impacts from the development to River Buffer vegetation.

a. Removal of invasive species shall be done by hand or with hand-held power

must obtain a Shoreline Tree Removal and Vegetation Clearing Permit and
show how the slope stability of the bank will be maintained and a plan must
be submitted indicating how the work will be done and what erosion control
and tree protection features will be utilized. Federal and State permits may be
required for vegetation removal with mechanized equipment.

b. Trees and other vegetation shading the river shall be retained or replanted
when riprap is placed_per the approved tree permit if required.

¢. Removal of invasive vegetation may be phased over several years prior to
planting if part of an approved plan to allow for alternative approaches, such
as sheet mulching and goat grazing. The method selected shall not destabilize
the bank or cause crosion.

d. A combination of native trees, shrubs and groundcovers (including grasses,
sedges, rushes and vines) shall be planted. The plants listed in the Riparian
Restoration and Management Table of the 2004 Washington Stream Habitat
Restoration Guidelines® (as amended) shall provide the basis for plant
selection. Site conditions, such as topography, exposure, and hydrology shall
be taken into account for plant selection. Other species may be approved if
there is adequate justification.

e. Non-native trees may be used as street trees in cases where conditions are not
appropriate for native trees (for example where there are space or height
limitations or conflicts with utilities).

f. Plants shall meet the current American Standard for Nursery Stock (American

Nursery and Landscape Association — ANLA).
g. Plant sizes in the non-buffer areas of all Shoreline Environments shall meet

the following minimum size standards. (exceptions-to-allow-planting-oftrees

2 Washington Department of Fish and Wildlife, Washington Department of Ecology, and US Fish and Wildlife
Service, Olympia, Washington
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Deciduous trees: 2" caliper
Conifers: 6-8' height.
Shrubs: 24" height

Groundcover/grasses: 4-inch or 1 gallon container

Wall ] | Vs inchindi
Smaller plant sizes (generally 1 gallon, bareroot, pl 1
on plant species) are preferred for buffer plantings. Willow stakcs must be at
least 4 inch in diameter.

h. Planting-sSite preparation_and ;-planting and-matntenance-of vegetation shall
be in accordance with best management practices for ensuring the vegetation’s
long-term health and survival.

+Plants may be selected and placed to allow for public and private view corridors
and/or access to the water’s edge.

k. The following standards apply to utilities and loadmg docks located in the
shoreline jurisdiction.

1) Utilities such as pumps, pipes, etc. shall be suitably screened with
native vegetation;

2) Utility easements shall be landscaped with native, groundcover,
grasses or other low-growing plants as appropriate to the shoreline
environment and site conditions;

3) Allowed loading docks and service areas located waterward of the
development shall have landscaping that provides extensive visual
separation from the river.

2. River Buffer Landscaping Requirements in all Shoreline Environments

The River Buffer in all shoreline environments shall function, in part, as a vegetation
management area to filter sediment, capture contaminants in surface water run off,
reduce the velocity of water run off, and provide fish and wildlife habitat.
a. A planting plan prepared by a licensed landscape architect or an approved
biologist shall be submitted to the City for approval that shows plant species,
size, number and spacing.
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Plants shall be installed from the OHWM to the upland edge of the River
Buffer (where not otherwise prohibited).

Plantings close to and on the bank shall include native willows, red osier
dogwood and other native vegetation that will extend out over the water, to
provide shade and habitat functions when mature. Species selected must be
able to withstand seasonal water level fluctuations.

Minimum plant spacing in the buffer shall follow Table 42. Existing non-
invasive plants may be included in the density calculations.

Irrigation for buffer plantings is required for at least two dry seasons or until
plants are established. An irrigation plan is to be included as part of the
planting plan.

In the event that a development project allows for setback and benching of the
shoreline along an existing levee or revetment, the newly created mid-slope
bench area shall be planted and maintained with a variety of native vegetation
appropriate for site conditions.

Table 2. River Buffer Vegetation Planting Densities

Plant Material Type

Planting Density

Stakes/cuttings along river bank (willows, red
ozier dogwood)

1-2 ft on center or per bioengineering method

Shrubs

3-5 ft on center, depending on species

Trees

15 — 20 fi on center, depending on species

Groundcovers, grasses, sedges, rushes, other
herbaceous plants

1 — 1.5 ft on center, depending on species

Native seed mixes

5-25 Ibs per acre, depending on species

3. Landscaping Requirements for the Urban Conservancy and High Intensity

Environments - Qutside of the River Buffer

For the portions of property within the Shoreline Jurisdiction landward of the River
Buffer the landscape requirements in the General section of this SMP and the
requirements for the underlying zoning as established in TMC Chapter 18.52 shall

apply except as indicated below.

a. Parking Llot Landscape Perimeters: One native tree for each 20 lineal feet of

required perimeter_landscaping, one shrub for each 4 lineal feet of required
perimeter__landscaping, and native groundcovers to cover 90% of the
landscape area within 3 years, planted at a minimum spacing of 18 inches on-
center.

Interior Parking Lot Landscaping: Every 300 square feet of paved surface
requires 10 square feet of interior landscaping with-within landscape islands
separated by no more than 150 feet between islands.

Landscaping shall be provided at yards not adjacent to the river, with the same
width as required in the underlying zoning district. This standard may be
reduced as follows:
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1) Where development provides public access corridor between off-site
public area(s) and public shoreline areas, side yard landscaping may be
reduced by 25 percent to no less than 3 feet; or

2) Where development provides additional public access area(s) (as
allowed by the High Intensity and Urban Conservancy Environment
Development Standards) equal in area to at least 2.5% of total building
area, front yard landscaping may be reduced by 25 percent.

D. Vegetation Management in the Shoreline Jurisdiction

to all existing and new development within the

4:1.Trees and shrubs may only be pruned for safety, to maintain view or access corridors
and trails by pruning up or on the sides of trees, to maintain clearance for utility lines,
and/or for improving shoreline ecological function. This type of pruning is exempt
from any permit requirements. Topping of trees is prohibited except where
absolutely necessary to avoid interference with existing utilities.

5:2.Plant debris from removal of invasive plants or pruning shall be removed from the
site and disposed of properly.

6:-3.Use of pesticides and-fertilizers *
a. Pesticides (including herbicides, insecticides, and fungicides) shall not be
used in the shoreline juri SdlCthl'l except where:

he invasive plant species;
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2) The use of pesticides has been approved through a comprehensive
vegetation or pest management and monitoring plan;

4)3) The pesticide is applied in accordance with state regulations; anéd

b4) The proposed herbicide is approved for aquatic use by the U.S.
Environmental Protection Agency-; and

5) The use of pesticides in the shoreline jurisdiction is smust-be-aapproved
in writing by the City_and —’Fthg apglicant mas_t—Ms copy of
the Aquatic NPDES Pesticide pPermit issued by the Department of
Ecology or Wasl m.ugm:nm‘t_De artment of Agriculture. **

&
b

Self--contained rodent bait boxes designed to prevent access by other animals
are allowed

¢._Sports fields, parks, golf courses and other outdoor recreational uses that
involve maintenance of extensive areas of turf shall provide and implement an
integrated turf management program or integrated pest management plan
designed to ensure that water quality in the river is not adversely impacted.
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PLANNING COMMISSION ACTION 12/11/08: THE PLANNING COMMISSION APPROVED THE
STAFF RECOMMENDED REVISIONS TO SECTION 14.5 AND CHANGED SECTION 14.5 B.4 TO REQUIRE
APPROVAL OF AN EXTENSION BY THE CITY COUNCIL.

NONCONFORMING USES, STRUCTURES, PARKING LLOTS AND LANDSCAPE AREAS

In order to address comments about treatment of non-conformities created by the new SMP
development standards, staff proposes to add a new nonconforming section specific to
shorelines rather than referencing the existing Zoning Code standards. Section 14.5 is
proposed to be revised as follows:

Page 119:

14.5 Nonconforming Development

A. Nonconforming Uses
Any preexisting lawful use of land made nonconforming under the terms of this SMP may be continued
as a nonconforming use, defined in TMC Chapter 18.06, or as hereafter amended, so long as that use
remains lawful, subject to the following:
1. No such nonconforming use shall be enlarged, intensified, increased or extended to occupy a greater
use of the land, structure or combination of the two, than was occupied at the effective date of
adoption of this SMP;

2. No uoncgnfgrming use shall be moved ¢ QchLcnded in who@MX othe: portion of the lot

mogtlls ot 363-daysina - - + 4 )Lsgbseqncm use
shaluonform to the regulalm gcglﬁ;;d__gy_;hm SMl';for_LhrL_sho_Lchne_Qllvlronmcm in which such
use is located.: Upon request of the owner, prior to the end of the 24 consecutive months, and upon
reasonable cause shown, the City Council may grant an extension of time of up to 24 months beyond
the 24 consecutive months. The City Council shall consider special circumstances and economics

impacting the sale or lease of said structure or premises. -

4. No existing structure devoted to a use not permitted by-this-title-in the underlying zoni
which it is located shall be substantially improved as defined by the Washington State Buﬂdmg Codc,
cxccpt 1n_chgg1_ngt_lw use of thc strucmm_tgﬂsg pcn_n_lttsmm_thc_zgnunﬂhmhgumm:d&

i i 3 l~ pata,gt_am_“_stantlally ngproved”docs not mclude
Mmb&dm—anMQf lwclxe_cnnses;unve months on ordinary maintenance and repairs,
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or on repair or replacement of nonbearing walls, fixtures, wiring or plumbing to an extent not
exceeding 50% of the current replacement value

l__L‘l_ﬁl_h SMP the propﬂ&cdmsg_musl_bg a permitted use m:fhe—SM—Pm thc_undcrlymg zonmg
district in which it is located or a use approved under a Conditional Use or Unclassified Use Permit
process;. For purposes of implementing this section, a change of use constitutes a change from one
Permitted, Conditional or Unclassified Use category to another such use category as listed within the

zoning code.

6. If an existing nonconforming use is located in or associated with an existing structure, the use may
be continued, and may be changed to another use if that use would be permitted in the underlying
zoning district in which it is located, as long as the structure (including all associated impervious
surfaces) complies with section 14.5.B below.

B. Nonconforming Structures

Where a lawful structure exists at the effective date of adoption of the SMP that could not be built under
the terms of the SMP by reason of restrictions on height, buffers or other characteristics of the structure, it
may be continued so long as the structure remains otherwise lawful subject to the following provisions:

. No such structure may be enlarged or altered in such a way that increases its degree of
w increases its impacts to the functions and values of the shoreline environment.
Ordinary maintenance and repair of and upgrades to a nonconforming structure is permitted,
including but not limited to painting, roof repair and replacement, plumbing, wiring, mechanical
equipment repair/replacement, repaving and weatherization. These and other alterations, additions or
enlargements may be allowed as long as the work done does not extend further into any required
buffer, increase the amount of impervious surface, or increase the impacts to the functions and values
of the shoreline environment. Complete plans shall be required of all work contemplated under this

section.

2. Should s tructure be destroyed by any accidental means the structure may be reconstructed to its
original dimensions and location on the lot. In the event that the property is redeveloped, such

redevelopment must be in conformi i visi fthis SMP.
3. Should such structure be moved for anv reason or any distance whatsoever, it shall thercafter

conform to the regulations of this SMP after it is moved.

4. When a nonconforming structure, or structure and premises in combination, is vacated or abandoned
for 24 consecutive months, the structure, or structure and premises in combination, shall thereafter be
required to be in conformance with the regulations of the SMP. Upon request of the owner, prior to
the end of the 24 consecutive months, and upon reasonable cause shown, the City Council Direetor
may grant an extension of time of up to 2442 months beyond the 24 consecutive months. The City
Council Bireetor-shall consider special circumstances and economics impacting the sale or lease of
said structure.

5. Residential structures and uses located in anv single-family or multiple-family residential zoning
district and in existence at the time of adoption of this SMP shall not be deemed nonconforming in

se, or location provisions of this title. Such buildings may be rebuilt after a fire or
other natural disaster to their original dimensions, location and height, but may not be changed except
as provided in the non-conforming uses section of this chapter.
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6. Single-family structures in single- or multiple family residential zone districts, which have legally
nonconforming setbacks from the OHWM per the SMP buffer, shall be allowed to expand the ground
floor only along the existing building line(s), so long as the existing distance from the nearest point of
the structure to the OHWM is not reduced. and the square footage of new intrusion into the buffer
does not exceed 50% of the square footage of the current intrusion.

7._Within the shoreline jurisdiction, existing structures that do not meet the requirements of the SMP
may be remodeled, reconstructed or replaced, provided that:
a. The new construction is within the original dimensions and location on the lot;

b. The new construction does not further intrude into or adversely impact the required buffer;
¢. The new construction does not threaten the public health, safety or welfare; and
d. The structure otherwise meets the requirements of the SMP.

8. A nonconﬁomlmg use; within a nonconforming structure, except a use that would be allowed in the

underlying zoning district in which it i
portion of the nonconforming structure.

9. A nonconforming structure that is nonconforming by reason of restrictions on buffers and is allowed
to be reconstructed to its original dimensions under paragraphs 2 or 7 in this subsection may be
expanded by a factor of 10% so long as the new construction does not further intrude into or
adversely impact the required buffer.

1. Nothing in this SMP shall be deemed to prevent the strengthening or restoring to a safe condition of
any nonconforming building or part thereof declared to be unsafe by order of any City official
charged with protecting the public safety.

2. Alterations or expansion of a nonconforming use which are required by law or a public agency in
order to comply with public health or safety regulations are the only alterations or expansions
allowed.

D. N forming Parking Lot
1. Nothing contained in this SMP shall be construed to :cql_u_rc a change in any aspect of a structure or
facility covered thereunder including, without limitation, parking lot layout, loading space
requirements and curb-cuts, for any structure or facility which existed on the date of adoption of this
SMP.

2. If a change of use takes place, or an addition is proposed, which requires an increase in the parking
area by an increment less than 100%, the requirements of the SMP shall be complied with for the

additional parking area.

3. If a change of use takes place, or an addition is proposed, which requires an increase in the parking
arca by an increment greater than 100%, the requirements of the SMP shall be complied with for the
entire parking area.

E. Nonconforming Landscape Areas
1. Adoption of the vegetation protection and landscaping regulations contained in this SMP shall not be
construed to require a change in the landscape improvements for any legal landscape area which
existed on the date of adoption of this SMP, unless and until the property is redeveloped or alteration
of the existing structure beyond the thresholds provided herein.
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2. At such time as the property is redeveloped or the existing structure is altered beyond the thresholds
provided herein and the associated premises does not comply with the vegetation protection and
landscaping requirements of this SMP, a landscape plan which conforms to the requirements of this
SMP shall be submitted to the Director for approval.
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PLANNING COMMISSION ACTION 12/11/08: CORRECTED REFERENCE TO FUTURE
PARK GRANDMOTHER’S HILL TO “DUWAMISH RIVERBEND HILL” IN SECOND NEW
PARAGRAPII UNDER SECTION 11; STAFF CORRECTED DUPLICATIVE LANGUAGE IN
SAME PARAGRAPH.

PUBLIC ACCESS REQUIREMENTS
In response to a substantial number of comments from the public and Planning Commission staff
has proposed a rewrite of Chapter 11 with significant changes to the applicability and standards.

Pages 102-107:

11. PUBLIC ACCESS TO THE SHORELINE

Public access to the shorelines of the state is one of the kev goals of the Shoreline
Management Act — of the seven uses identified in RCW 90.58.020 as having preference
in_the shoreline, two relate to public access and recreational opportunities along the

shoreline.

The City of Tukwila is fortunate to have a number of public access sites already along the
Green/Duwamish River in addition to the Gr een _to the Green River Trail, which runs along almost the the
entire length of the river through the City. ublic access points are available at the
North Winds Wier mm%ww ,_the Tukwila Commumt¥
Center, Codiga Park, B1centenmal nnial Park at Strander Boulevard and parkin vallable
Christianson Road and at S. 1 80" S. 180" Street. A future habitat restoration project i: ed
at Duwamish Riverbend Grandmether’s—Hill, on SQgth 115~ Street, which will also w1II also
include public access to the river. The Public Access Map (Map 6) identifies several
street ends that could be improved or to which amenities could be added that would offer
opportunities for neighborhood access to the river and/or the Green River Trail.

The Shoreline Public Access Map identifies several potential trail sites on the river to
supplement the ex 1st1ng Green River trail system. The largest stretch of potential trail
runs from S. 1807 ¢ 180" on_the left bank to the he end of south annexation area. A pedestrian
bndge to link the area south of S. [8!! Street to the existi ail on the i t bank is

relates to boat launch_es fgr small hand 1aunched boats. Several potential sites have beer;

identified in the Tukwila Parks Department Capital Improvement Program to address this
need at City owned sites.

11.1  Applicability

A. Public access shall be provided on all property that abuts the Green/Duwamish River
shoreline in accordance with this section as further discussed below exeeptfor-the-development
of 9-orfewersingle-familyJots where any of the following conditions are present:: Hewever;
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impact.

1—5. th;rg 1dent1ﬁ_ed on the Shoreline Public Access Map. )

ses of this section, an “increase in demand for public access” is determined by
c_aluatmg whether the development reflects an increase in impacts to public ¢ mggsg because

of an increase inthe land t 1m.rea§ nthe land use mtensn le co vertl a are u e to etail

B. The provisions of this section do not apply to the following:
1. Short plats of four or fewer lots;
2. Where providing such access would cause unavoidable health or safety hazards;
3. Where providing such access would create inherent and unavoidable security problems:;

or
4. _Where providing such access would cause significant ecological impacts that cannot b
mitigated.

11.2 General Standards

ired to provide publi es nities proport tm@m&bmss&%%

Fo improve public

access to the Green/Duwamish Rlver sites shou Idhal-l be deéigﬁcd to provide:

1. Safe, visible and accessible pedestrian and non-motorized vehicle connections
between proposed development and the river’s edge particularly when the site is
adjacent to the Green River Trail or other approved trail system; and

2. Public pathway entrances that are clearly visible from the street edge; and

3. Clearly identified pathways that are separate from vehicular circulation areas. This
may be accomplished through the use of special paving materials such as precast
pavers, bomonite, changes in color or distinct and detailed scoring patterns and
textures.

4. Site elements that are organized to clearly distinguish between public and private
access and circulation systems.

B Required public access shall be fully developed and available for public use at the time of
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occupancy in accordance with development permit conditions except where the decision maker
determines an appropriate mechanism for delayed public access implementation is necessary for
practical reasons. Where appropriate, a bond or cash assignment may be approved, on review
and approval by the Director of Community Development, to extend this requirement for 90 days
from the date the Certificate of Occupancy is issued.

C. Public access easements and related permit conditions shall be recorded on the deed of title
or the face of the plat, short plat or approved site plan as a condition tied to the use of the land.
Recording with the County shall occur prior to the issuance of an Occupancy Permit or final plat
approval. Upon redevelopment of such a site, the easement may be relocated to facilitate the
continued public access to the shoreline.

D. Approved signs indicating the public’s right of access and hours of access, if restricted, shall
be constructed, installed and maintained by the applicant in conspicuous locations at public
access sites. Signs should be designed to distinguish between public and provide private areas.
Signs controlling or restricting public access may be approved as a condition of permit approval.

E. Required access must be maintained throughout the life of the project.

F. Public access features shall be separated from residential uses through the use of setbacks,
low walls, berms, landscaping, or other device of a scale and materials appropriate to the site.

A. Shared public access between developments is encouraged. Where access is to be shared
between adjacent developments, the minimum width for the individual access easement may be
reduced; provided that the total width of easements contributed by each adjacent development
equals a width that complies with Fire Department requirements and/or exceeds the minimum for
an individual access.

B. Public access sites shall be connected directly to the nearest public area (e.g., street, public

park, or adjoining public access easement), typically the nearest public area. Where connections
are not currently possible, the site shall be designed to accommodate logical future connections.

11.3 Requirements for Shoreline Trails and Riverwalk

A. Development on Properties Abutting Existing Green River Trail

+ Development erre-development-on properties abutting the existing trail shall upgrade
the trail along the property frontage to meet eurrent-the standards of a +6-14 foot wide

trall with 2 foot shoulders on each side_to the exte gxtegt §ugh ;mgrgvgmg;g re
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B. Development on Properties Where New Trails are Planned
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| 11.45 Publicly-Owned Shorelines

A. Shoreline development by any public entities, including but not limited to the City of
Tukwila, King County, port districts, state agencies, or public utility districts, shall include
public access measures as part of each development project, unless such access is shown to be
incompatible due to reasons of safety, security, impact to the shoreline environment or other
provisions listed in this section.

B. The following requirements apply to street ends and City-owned property adjacent to the
River, as shown in Public Access Map, Map 6.

1. Public right-of-way and "road-ends," or portions thereof, shall not be vacated and
shall be maintained for future public access.

2. Unimproved right-of-ways and portions of right-of-ways, such as street ends and
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1. Unavoidable health or safety hazards to the public exist related to the primary use that
cannot be prevented by any practical means;

2. Inherent security requirements of the use cannot be satisfied through the application
of alternative design features or other solutions;

3. The cost of providing the access, easement or other public amenity on or off the
development site is unreasonably disproportionate to the total long-term cost of the
proposed development.

4. Unavoidable environmental harm or net loss of shoreline ecological functions that
cannot be adequately mitigated will result from the public access.

5. Access is not feasible due to the configuration of existing parcels and structures, such
that access areas are blocked in a way that cannot be remedied reasonably by the
proposed development.

6. Significant undue and unavoidable conflict between the proposed access and adjacent
uses would occur and cannot be mitigated.

7. Space is needed for water dependent uses or navigation.

B. In order to meet any of the above referenced conditions, the applicant must first demonstrate,
and the City determine in its findings through a Type Il decision, that all reasonable alternatives
have been exhausted, including but not limited to:
1. Regulating access by such means as maintaining a gate and/or limiting hours of use;
2. Designing separation of uses and activities through fencing, terracing, hedges or other
design features; or
3. Providing access on a site geographically separate from the proposal such as a street
end cannot be accomplished.

C. If the above conditions are demonstrated, and the proposed development is not subject to the
Parks Impact Fee, alternative provisions for meeting public access are required and include:

1. Development of public access at an adjacent street end;

2. Protection through easement or setbacks of landmarks, unique natural features or
other areas valuable for their interpretive potential

3. Contribution of materials and/or labor, toward projects identified in the Parks and

Recreation Master Plan, the Shoreline Restoration Plan, or other City adopted plan;

o a¥= AW=¥a
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