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ATTORNEYS AT LAW

October 5, 2009

VIA HAND DELIVERY

Carol Lumb and Members of the Tukwila City Council

c/o City of Tukwila Department of Community Development
6300 Southcenter Blvd., #100

Tukwila, WA 98188

Re:  Supplemental Comments on City of Tukwila Shoreline Master Program (SMP)
Update

Dear Ms. Lumb and Council Members:

We represent the James Campbell Co. LLC, which owns property in the City of Tukwila
including four parcels along the Green River. This letter addresses an important issue that has
been discussed during the City Council work sessions regarding the SMP: the circumstances
under which the proposed 125-foot buffer in areas with levees could be reduced following
reconstruction of a levee. We are proposing what we believe is a mutually beneficial solution on
this issue. We trust that copies of this letter will be provided to the members of the City
Council.!

A. Background of Buffer Reduction Issue

The proposed 125-foot buffer encroaches on existing buildings and site improvements on
the James Campbell Company’s property in a number of places. See Survey, attached as Exhibit
A (the buffer line is highlighted in yellow). The proposed 125-foot buffer width reflects the
City’s estimate of the maximum width that would be required to accommodate reconstruction of
a levee in conformance with the City’s preferred levee “profile”.2 That profile includes a number
of elements: riverside levee faces with a maximum slope of 2h:1v, a 15-foot-wide vegetated
mid-slope bench, a 20-foot wide levee top, a landward levee face (e.g., backslope) with a
maximum slope of 2:1, and a 10-foot access easement.

Depending on site-specific circumstances, the horizontal distance required to
accommodate this profile will vary. During the working sessions, the Council directed staff to
propose language allowing the buffer to be reduced, upon levee reconstruction, to the actual
width required to accommodate the City’s profile (with the elements of that profile being very

1 At the July 20 hearing, the city attorney indicated that written comments would continue to be accepted up to the
Council’s decision and would be provided to the Council. We also appreciate the Council’s expressed desire, at the
last work session, to receive comments that propose solutions to outstanding issues, which is our intent here.

2 The levee “profile” is more accurately referred to as the levee “cross-section”, but this letter uses the City’s
terminology.
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specifically defined). Staff has not yet released that language. We believe, however, that the
foregoing approach does not provide sufficient flexibility in light of the realities of levee
reconstruction. As discussed below, our client’s properties vividly illustrate these realities and
the need for a more flexible approach.3 We are proposing language that provides the needed
flexibility; that language is attached as Exhibit B and also discussed below.4

B. Buffer Reduction in Connection with Future Levee Reconstruction Projects

Two of the parcels owned by the James Campbell Co. are located inside a bend in the
Green River at the south end of the City. These parcels are developed with very large
commercial/light industrial buildings (shown in the aerial photo on the first page of Exhibit O).
The King County Flood Control District intends to undertake a levee reconstruction project
along this stretch of river in the very near future.

We retained a consultant to evaluate levee reconstruction options for these parcels, and
the consultant determined that, in many places, there is not sufficient room to accommodate a
levee reconstruction project incorporating every element of the City’s preferred levee profile

without encroaching on existing site improvements. See Geoengineers Figures, attached as
Exhibit C.

For example, at Conceptual Levee Section D, the City’s profile would result in the levee
backslope and access easement being located on a portion of the existing building access road,
which provides access to building openings and parking. At Conceptual Levee Section E, the
City’s profile would result in the backslope and access easement impacting the existing building
access road and a parking area that is needed to meet parking requirements. Most significantly,
at Conceptual Levee Section F, the City’s profile would result in the backslope covering the
existing railroad line (without any room for a levee access easement between the backslope and
the building).

However, there are alternatives to the City’s profile that allow the City to achieve its key
goals without impacting the existing improvements. For example, at Conceptual Levee Sections
D and E, the levee access easement could be combined with the existing building access road. If
the levee backslope left insufficient area for an adequate access road and parking, it might be
necessary to use a floodwall in lieu of the backslope, reduce the levee top, or use some other
alternative. More important, at Conceptual Levee Section F, the consultant determined that a
“double” floodwall could be used to fit the reconstructed levee into the area waterward of the
railroad line (assuming that the levee access easement could coexist with the railroad).’

3 We do not waive our previous legal arguments regarding the validity of the City’s buffer approach. However, as it
is clear that the City is not inclined to consider changes to the proposed 125-foot buffer prior to levee reconstruction,
we are trying in this letter propose changes that we believe the City could accept.

4 The first paragraph in Exhibit B would contain the language that the City Council has directed staff to develop
regarding buffer reduction. We envision that the language in Exhibit B would replace the last paragraph in section
7.7.C of the draft SMP (page 66 of the “clean” Planning Commission version) and would also be used in the cells of
Table 3 that address areas with an Urban Conservancy designation and a 125° proposed buffer.

3 All of these comments reflect conceptual design ideas, and the required variations and solutions could be different
when comprehensive design work is undertaken.
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Crucially, because the alternatives set forth by Geoengineers primarily vary the back side
of the levee (with only minor potential modifications to the levee profile on the river side of the
levee) and continue to provide a midslope bench, these alternatives would not interfere with the
City’s preferred approach to increasing river capacity and providing habitat improvements.

Both the City and U.S. Army Corps of Engineers recently approved a levee profile
substituting a floodwall for an earthen backslope, and making other modifications to the City’s
preferred profile, in a recent levee reconstruction project directly across the river from the James
Campbell Co.’s property. In addition, we have discussed this matter with King County
personnel, who did not believe the City’s profile was the only acceptable one and were
particularly receptive to taking an alternative approach in order to avoid existing improvements.

Thus, we propose the following language to address this issue:

Upon reconstruction of a levee, the Director shall reduce the buffer
to the width of the reconstructed levee, notwithstanding that the
reconstructed levee varies from the City’s standard levee profile, if
the City’s standard levee profile would encroach on site
improvements (e.g., buildings and/or related facilities such as
parking, access roads, rail spurs, etc.).

We see no reason why the City would not want to draft the SMP to allow flexibility to
accommodate design variation at the time of levee reconstruction. Any levee reconstruction
project will require approval by some combination of the following agencies: the City of
Tukwila, King County, U.S. Army Corps of Engineers, and National Marine Fisheries Service
(to ensure Endangered Species Act compliance). Without question, these agencies will ensure
that the design of any levee reconstruction project serves the City’s key goals even if the design
varies somewhat from the City’s preferred levee profile. Moreover, if these agencies found that
too many design compromises would be required to reconstruct a levee without impacting
existing site improvements, the lead agency would condemn the land and improvements needed
to achieve the City’s preferred profile, and the buffer reduction issue discussed herein would be
moot.

By the same token, if the SMP does not anticipate the possibility that alternative levee
profiles are possible (and, indeed, are likely to be used), the City could find itself in a difficult
position: upon completion of a levee reconstruction using an alternative profile, the SMP would
not allow the City to reduce the buffer to the width of the reconstructed levee. This would leave
a portion of the property burdened by a buffer that served absolutely no purpose, which would be

6 We note that all of the pertinent agencies should be concerned about avoiding encroachment by levee
reconstruction projects on existing improvements. To the extent that any agency believed that the 125-foot buffer
would reduce their condemnation costs, it bears emphasis that such a strategy will not be successful and the
condemning agency will ultimately be required to pay the pre-buffer value of any property that is condemned. City
of Bellevue v. Kravik, 69 Wash. App. 735 (1993). Thus, it is in everyone’s interest to avoid the need to condemn
existing improvements.
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illegal under the various legal doctrines set forth in our previous comment letters, including
giving rise to a claim of inverse condemnation subjecting the City to damages.

C. Buffer Reduction in Connection with Completed Levee Reconstruction Projects

In addition to the foregoing, it is also necessary to allow buffer reduction in the (very
rare) case where a levee reconstruction project has recently occurred. While progress on levee
reconstruction has not been rapid in recent years due to funding constraints, one such project
occutted in 1998-2003 and reconstructed the levee adjacent (o two of the James Campbell Co.'s
other parcels (one of which is occupied by the “Glacier Building”). See King County Project
Descriptions, attached as Exhibit D.

This County reconstruction project (which included consultation under the Endangered
Species Act) “set back” the existing levee to achieve adequate stability and created a densely
vegetated midslope bench, as well as adding large woody debris below the ordinary high water
mark to create salmon habitat. The developer of the Glacier Building, which was built in the
same timeframe as the levee reconstruction, relocated the proposed building further landward to
allow the levee reconstruction, and the reconstructed levee immediately abuts the edge of the
building. In connection with the levee reconstruction project, the public access trail was also
completely rebuilt.

There is no reason to contemplate reconstruction, within the time horizon of the SMP, of
a levee that has been completely reconstructed in the past ten years with the inclusion of the
foregoing habitat elements. Thus, we propose the following language to address this issue:

Where a levee has been reconstructed after 1997 and before
adoption of this SMP, the Director shall reduce the buffer to the
width of the reconstructed levee, notwithstanding that the
reconstructed levee varies from the City’s standard levee profile, if
the reconstructed levee could not be extended significantly further
landward without interfering with site improvements (e.g.,
buildings and/or related facilities such as parking, access roads, rail
spurs, etc.) existing as of the date of adoption of this SMP.

This language is carefully drafted to ensure that it only applies to reconstruction projects
that are consistent with the City’s goals. The limitation to reconstruction projects subsequent to
1997 ensures that any included projects incorporated modern levee standards and habitat
improvements and went through review under the Endangered Species Act. Moreover, the
requirement that existing site improvements preclude landward extension of the reconstructed
levee preserves the City’s future options in the case of undeveloped properties.’

7 If the City wished to further limit the applicability of the foregoing language, we note that the abovereferenced
reconstruction project is the only levee setback project that is included in the list of completed restoration projects in
the City’s May, 2007, Shoreline Restoration Plan for the Shoreline Master Program Update. See Restoration Plan,
Table 3.
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Again, we see no reason why the City would not wish to provide itself flexibility to
reduce the 125-foot buffer in this case. Indeed, given the lack of need for any further levee
reconstruction at this location, the City should want the SMP to allow reduction of the buffer on
this property, as allowing the buffer to burden any portion of the existing improvements violates
the various legal doctrines set forth in our previous comment letters, including giving rise to a
claim of inverse condemnation subjecting the City to damages.

D. Conclusion
We appreciate your consideration of the foregoing. We believe there is the potential for a
win-win solution on this issue and would be happy to meet with City staff, and/or Council
members, to further discuss our proposed language.
Very truly yours,
GORDONDERR LLP
Jeff S. Weber

Attachments
cc: Clyde Skeen (w/att.)
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EXHIBIT B



New language to replace last paragraph in section 7.7.C and pertinent cells in Table 3:!

1. Upon reconstruction of a levee in accordance with the City’s standard levee profile, the
Director shall reduce the buffer to the actual width required. The City’s standard levee
profile shall consist of [insert description]. 2

2. Upon reconstruction of a levee, the Director shall reduce the buffer to the width of the
reconstructed levee, notwithstanding that the reconstructed levee varies from the City’s
standard levee profile, if the City’s standard levee profile would encroach on site
improvements (e.g., buildings and/or related facilities such as parking, access roads, rail
spurs, etc.).

3. Where a levee has been reconstructed after 1997 and before adoption of this SMP, the
Director shall reduce the buffer to the width of the reconstructed levee, notwithstanding
that the reconstructed levee varies from the City’s standard levee profile, if the
reconstructed levee could not be extended significantly further landward without
interfering with site improvements (e.g., buildings and/or related facilities such as
parking, access roads, rail spurs, etc.) existing as of the date of adoption of this SMP.

I We envision that the language on this exhibit would replace the last paragraph in section 7.7.C of the draft SMP
(page 66 of the “clean” Planning Commission version) and would also be used in the cells of Table 3 that address
areas with an Urban Conservancy designation and a 125’ proposed buffer.

2 pParagraph 1 would contain the language that the City Council has directed staff to develop regarding buffer
reduction.
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PHOTO SHOWING LOCATIONS OF LEVEE CROSS-SECTIONS
(DIAGRAMS OF CROSS-SECTIONS D, E, AND F
FOLLOW THIS PAGE)



P:\18\18922001\00\CAD\REPORT FIGURES\I892200100 X-SECTIONS.DWS\TAB:D-D MODIFIED BY TMICHAUD ON OCT 05, 2009 - 11:03

ELEVATION (FEET)

Figure 3

119 ft
~=— 15 ft = 20 ft .
D D
(NORTHWEST) i FACE OF BUILDING (SOUTHEAST)
o E”:L' . EL. 29.76
50 Eisv 36.03 .I'. = S0
Existing edge — \ TOP_OF CURB
of asphalt /
Elev 36.04 / \
40 = = s Zana 40
Compacted fill with — /X [+ __ 7/ _
6.1 Bionet or Coir wrap S
~~ 2R ~N o LSS SIL SIS LS LSS IS A S
,_L'—;', 30 i S S T T A Willows of - . Elev. 28 - e £ 30
o Top of bench Elev. 24 ft 6 inch center Extend spalls 10t Inspection Access
5 20| = “OHWM Elev. 17.90 ft =L s e - 20
'<>_t | zgf" ft 27 2 1t thick topsoll B ane | 12 ft Between Existing Curb and Toe of Levee
H — - % & - i;:"" > 10
w 1077y Elev. 8 ft . (& A Quarry spalls
1 ft
9.9 —
O .- . ) O
Large woody debris : 18 - 24 inch Riprap
anchored to boulder — 5' Dia. Boulder
-10 —-10
0 30 100 150 200 250
DISTANCE (FEET)
Notes _ Conceptual Levee Section D-D'
1. The locations of all features shown are approximate. Hoslég_:gﬁt 2%?& 112 gg - -
2. This drawing is for information purposes. It is intended to VERTICAL EXAGGERATiON' 1X Green River Levee Site
assist in showing features discussed in an attached ' Tukwila Washington
document. GeoEngineers, Inc. can not guarantee the 20 0 20 !
accuracy and content of electronic files. The master file is — e ——— G E r
stored by GeoEngineers, Inc. and will serve as the official
record of this communication. FEET Eo N G | N E E RSJ




P:\18\18922001\00\CAD\REPORT FIGURES\I892200100 X-SECTIONS.DWG\TAB:E-E (2) MODIFIED BY TMICHAUD ON OCT 02, 2009 - 9:3I

122 ft
~=—15 ft = 20 ft
E El
(WEST) (EAST)
50 S R I O 50
Exist = of asphalt Existing edge of
¥isting edg 5:5355,23 —\ xisting e geEoless;shiI; FACE OF BUILDING
EL. 29.72
40 = ; i | ; b N N T 40
Compacted fill with N 2 TOP OF CURB
2 Bionet or Coir wrap P S | T EL. 29.53
(= - 3. T @ T~ s AU Yo -
E 30 J* : - Willows o " @ Elev.28ft ol L . L4 3 E
. Top of bench Elev. 24 ft 6 inch center _ & Extend spalls _ Fiowiine 10 t Inspection .y
= 7 OHWM Elev. 2049 ft =il Elev 25,91 Access EeU29.10 z
§ 20 R - - . 20 &
= 1 ft thick topsoil e
< P — 14 ft Between Existing Curb and Toe of Levee E
o Q1
m 10| 7 y  Elev.8ft 10 o
12.5 — EL. 29.95
ol - e e e L s s T 0
Large woody debris 18 - 24 inch Riprap
anchored to boulder 5' Dia. Boulder
-10 -10
0 50 100 150 200 250
DISTANCE (FEET)

Notes Conceptual Levee Section E-E'

1. The locations of all features shown are approximate. HORIZONTAL SCALE:. 1f 20:

2. This drawing is for information purposes. It is intended to VERTICAL SCALE. 1 - 20 Green River Levee Site
assist in showing features discussed in an attached VERTICAL EXAGGERATION: 1X Tukwila. Washinaton
document. GeoEngineers, inc. can not guarantee the ! 9
accuracy and content of electronic files. The master file is 20 0 20

e e ———

stored by GeoEngineers, Inc. and will serve as the official
record of this communication.

FEET

GEOENGlNEERﬁ

Figure 4




P:\18\18922001\00\CAD\REPORT FIGURES\|892200100 X-SECTIONS.DWG\TAB:F-F MODIFIED BY TMICHAUD ON OcT 05, 2009 - 11:59

F 99 ft F'
(WEST) r— Existing edge (EAST)
50 = 15ft— | 2iees [~ 20ft- 10 ft Inspection Access _ . 50
| Existing edge P ~——w——— Inspection Access
'| of asphalt ; 9 [
| Elev35.76/; I
40 ; i Vs 7] (Y N 40
Compactedfil with — | /N | 4 / \
Bionet or Coir wrap Pl o | 2 ‘
= 30l . 7350 N s S, - I R 30 +
mi Willows on <o s .
L Top of bench Elev. 24 ft i ey
7 OHWM Elev. 20.89 ft L FACE OF BUILDING
5 20 —E R T P PR T o . EL 37.08 oo | 20 5
= =
< i :
> Ththick  Foogwall _ 5
= 10 — : _ topsoil . 20 ft Railroad o o
L Y Elev.8ft TSRS e 1 -
~ 1ft - Quarry spalls
12.5 — -3 ft
18 - 24 inch Riprap
-10 -10
0 50 100 150 200 250

Notes

1. The locations of all features shown are approximate.

2. This drawing is for information purposes. It is intended to
assist in showing features discussed in an attached
document. GeoEngineers, inc. can not guarantee the
accuracy and content of electronic files. The master file is
stored by GeoEngineers, Inc. and will serve as the official

record of this communication.

DISTANCE (FEET)

20

HORIZONTAL SCALE: 1"= 20
VERTICAL SCALE: 1"= 20
VERTICAL EXAGGERATION: 1X

0
FEET

Conceptual Levee Section F-F'

Green River Levee Site
Tukwila, Washington

. GEOENGlNEERW

Figure 5




EXHIBIT D



Lg -

King County FIOOding

Always at your service - - -
Lk Services and Resources for King County, Washington

You're in: Flooding services » Bank stabilization projects » Green River » Desimone Levee Toe Repair PRINT-FRIENDLY | SITEMAH

Flooding services
Flood warning system

Flood buyouts and
elevation

Green River Bank Stabilization & Habitat Restoration Project Related information

Flooding documents

Historical floods . Year Approx. Number of Logs Approx. Linear Approx. Boaling on King County Rivers
o FEnject Nune Completed Installed Feet SRt River Mile Drinking Water
Flood Control District L L |l | L I | Salmon and Trout
Bank stabilization projects Desimone Levee Toe Repair 2002 70 1300 Right [15.4 Wetlands
King County Watersheds Map

Guidelines for Bank Desimone Levee Repair : G W
5 5 h 1998 & 1999 0 1300 Right |15.4 reen River Watershed
Stabilization Projects (Tukwila 205) 9 Mo e i e
Regulations update Stormwater Services

" Negotiations with adjoining property owners allowed for relocation of planned building construction and setback
Related agencies

reconstruction of the eroding Desimone levee along the Right Bank of the Green River at River Mile 15.4. Work began in
1998 and concluded with in-water portions of the construction in 2003 following completion of required ESA documentation

and consultation. Altogether, over 1,300 feet of the levee was relocated some twenty to twenty-five feet landward of its Department of Natural Resources
original top-of-bank location in a heavily-developed warehouse district. This allowed the creation of a densely vegetated and Parks

EEB icsiope bench which serves as low-velocity flood refuge for salmonids during common levels of winter flows released from Water and Land Resources Division

reservoir storage for flood control. Altogether over 75 large logs with intact rootwads were secured below the Ordinary High

Water Mark to create low-velocity zones and cover for juvenile salmonids, which have been observed utilizing this habitat

To offer a suggestion or during monitoring efforts in 2003.

report an error on the

Water and Land

Resources’ Web site,

please contact Fred

Bentler, webmaster.

For questions about Boating on King County Rivers, please contact Steve Bleifuhs, Program Analyst, Rivers Section.
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Microsoft employees volunteer to improve fish and wildlife habitat
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Stormwater Services

Nearly one hundred Microsoft employees, organized through the United Way of King County Day of Caring (September 13,
2002), volunteered to help reduce the risk of major flood damage and improve fish and wildlife habitat damage in the lower
Green River Valley.

The Microsoft volunteers broke a good sweat (as well as a few hand tools) under the hot sun as they planted their way along
a quarter-mile segment of the Desimone levee. Within six hours, the volunteers, aided by young adults from the Earthcorps
program, planted 3,420 native plants - a number that exceeded the wildest expectations of the King County project

managers. A
Related agencies

Microsoft Employees working on the levee (put mouse on photo to see larger)

Department of Natural Resources
and Parks
Water and Land Resources Division

King County hopes to continue to use volunteer groups to help complete a series of seven projects that will stabilize
riverbanks at seven locations on the lower Green River. These projects include the addition or replacement of large rock
along the riverbank and large logs for fish habitat. Also, blackberry- and grass-covered banks will be replaced with a diverse
community of native plants. Native vegetation helps reduce erosion and thus the risk of flooding. The native plants also
provide more diverse shoreline habitat for both fish and wildlife, and will eventually provide shade to help keep the river cool
for salmonids.

Currently, King County is working to complete seven bank stabilization projects on the lower Green River. Two of the seven
projects, one in Kent and one in Tukwila, will be completed in 2002. King County Department of Transportation crews
finished the heavy construction work on both projects during July and August. The Microsoft volunteers helped finish the
project in Tukwila. Additional volunteer planting events on October 15 and October 26 should result in the completion of both
projects.

The Green River Flood Control Zone District, and the project team, would like to thank these hard working volunteers, as well
as Earthcorps, for their efforts to improve the riverbank for fish and wildlife along this critical levee and popular recreational
trail

Forinformation about volunteer opportunities on King County’s flood control facilities contact John Koon at 206-296-8062.
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Carol Lumb - SMP Language

From: "Jeff Weber"

To: "Carol Lumb"

Date: 10/19/2009 3:13 PM
Subject: SMP Language
Attachments:

Carol,

Thanks for providing me with staff’s proposed language on the buffer reduction issue. As | mentioned this morning, we
appreciate the City’s pulling back on its proposed language regarding costs, indemnity, etc.

Prior to our meeting with you on Thursday, | thought it would be helpful to list our comments/suggestions on particular
portions of the language. I've attached a redline showing our proposed changes, which address the following points:

-t is likely that most levee reconstruction projects will be done by government agencies, so we have added a reference to
cover that.

--As | explained this morning, we don’t think the concept of an overall slope of 2.5 to 1 captures what we think you are
trying to accomplish — e.g., to specify the minimum standards for the levee profile the city would accept for buffer
reduction purposes. |think what you are after is a requirement that the levee front slopes (above and below the midslope
bench) be no steeper than 2:1. (Note - the levee cross sections depicted in the attachments to our comment letter do not
provide an overall slope of 2.5 to 1. Mathematically, a levee profile that includes a 15 foot midslope bench with 2:1 slopes
above and below the bench is only going to result in a overall slope of 2.5 to 1 in the case of one height of levee, which is
not the levee height existing at this location of the river.)

--We see no reason why it should not be possible to substitute a floodwall for all of the backslope, as well as a portion of
the backslope.

--As you can see from the attachments to our comment letter, space is very tight along the western edge of the James
Campbell Co. property. While we assume and hope that a reasonable access road and the existing required parking can be
preserved without needing to use a floodwall, we would like the option for a floodwall to be used if needed to preserve
reasonable access or required parking that cannot be accommodated elsewhere on the site. Thus, we think it is too
restrictive to say that a floodwall can only be used to avoid encroachment on a structure.

--We request that you allow the width of the levee top to be reduced by up to 25% if that is necessary to keep ten feet of
clearance between a floodwall and a building. In a very tight situation, that extra room may be critical, and minor variations
to the levee top do not undermine the City’s key goals. | note that, if the levee adjacent to the Glacier building were ever
reconstructed, a reduction in the levee top would be needed to avoid the existing building (with 10’ clearance) even if a
floodwall were used.

--As we've previously noted, there is a serious issue related to the existing railroad easement on the JCC property; thus, we
request that you allow floodwalls to be used, and other minor variations to be made, where necessary to avoid
encroachment on railroad easements. Otherwise, the railroad issue could preclude timely reconstruction of the levee in

this area.

--Finally, we liked the concept you suggested regarding not including the no build area in the buffer if the property owner
grants the City a maintenance easement, and we have proposed specific language on that score.

Thanks for your consideration of these matters. We will see you on Thursday.
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Jeff Weber

GordonDerr LLP

2025 First Avenue, Suite 500
Seattle, WA 98121-3140
206-382-9540

fax 206-626-0675
jweber@GordonDerr.com

www.GordonDerr.com
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This e-mail is intended only for the use of the individual or entity to whom it is addressed and may contain confidential,
privileged information. If the reader of this e-mail is not the addressee, please be advised that any dissemination, distribution
or copying of this e-mail is strictly prohibited. If you receive this communication in error, please call (206)382-9540 and return

this e-mail to GordonDerr at the above e-mail address and delete from your files. Thank You.



As an alternative to the 125 foot buffer for leveed areas, a property owner or government agency may
construct levee or riverbank improvements that meet the Army Corps of Engineers, King County Flood
Control District, and the Clty of Tukwila levee standards These standards at a minimum shall include an
: ~a 15 foot mid slope
bench levee front slopes (above and below the mldslope bench) of no steeper than 2:1, 20’ access
across the top of the levee, a 2:1 back slope, and an additional 10 foot no-build area measured from the
landward toe for inspection and repairs. A floodwall is not the preferred back slope profile for a levee
and may be substituted for all or a portion of the back slope only where_compliance with the foregoing
standards would result in recessary-te-aveid-encroachment upon or damage to a structure legally
constructed prior to the date of adoption of this Master Program, required parking for such a structure
that cannot be accommodated elsewhere on the site, or a reasonable access road serving such a
structure. The floodwall shall be designed to be the minimum necessary to provide 10’ clearance
between the levee and the building, or the minimum necessary to preserve required parking or a
reasonable access road, while meeting all engineering safety standards; provided that, if there is
insufficient space to provide 10’ clearance between the floodwall and building, the width of the levee
top may be reduced by up to 25% in order to provide 10’ clearance. A floodwall may also be used, and

other minor variations made, where necessary to avoid encroachment on a railroad easement. As-a

In areas of the river where thisconditiona levee meeting the foregoing requirements currently exists or
where the owner_or a government agency has constructed these improvements meeting those
requirements, the buffer will be reduced to the actual distanee-width of the levee as measured from the
ordinary high water mark to the landward toe of the levee or face of a floodwall, plus ten feet. Provided
that, the ten feet referenced in the preceding sentence shall not be included in the buffer in cases where
the property owner grants the City a ten-foot inspection and maintenance easement (measured ten feet
landward from the landward toe of the levee or face of a floodwall) meeting the following standards:

a._ Construction of structures that would interfere with the City’s maintenance and inspection
activities shall be prohibited in the easement area. Facilities allowed within the easement
area shall include, but not be limited to, pavement for parking or access roads, as well as
underground utility facilities.

b. Temporary obstruction of the easement area shall be permitted to facilitate construction
and maintenance of structures located landward of the easement area, as well as
improvements permitted in the easement area.

c. Ifthe landward toe of the levee or floodwall face is moved closer to the river, the easement
area shall be relocated to be adjacent to the new levee toe or floodwall face.
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Carol Lumb - Fw: Tukwila SMP - ER 408

From:

To:

Date: 10/27/2009 3:06 PM
Subject: Fw: Tukwila SMP - ER 408

Sent from my Verizon Wireless BlackBerry

From: "Jeff Weber" <jweber@GordonDerr.com>
Date: Mon, 26 Oct 2009 09:18:38 -0700

To: BOB STERBANK<BOB@kenyondisend.com>
Subject: Tukwila SMP - ER 408

Bob,

Since | have not heard back from you in response to my voicemail on Friday and | know the executive session is later today,
I wanted to follow up on the issues that we discussed at the meeting last Thursday.

The James Campbell Company very much appreciates the efforts the City is making to revise the SMP in response to their
concerns. You asked under what circumstances JCC would be able to write a letter in support of the proposed SMP. | have
discussed that with my client and here are the issues they would need to see addressed in order to do that.

Buffer reduction upon levee reconstruction

The version of Section 7.7 that staff handed out at the meeting on Thursday represented substantial progress, which we
appreciate. As we discussed at the meeting, we would request modest additional changes to that version of Section 7.7,
particularly allowing a floodwall in order to avoid encroachment on required parking that cannot be accommodated
elsewhere on the site.

Addressing situation where levee was recently reconstructed

We appreciate staff’s willingness to consider changes to mitigate the effect of the proposed buffer on a property (like JCC’s
Glacier Building) where the levee has recently been reconstructed. Since staff was reluctant to reduce the buffer itself in
such a situation, we believe the cleanest way to deal with this issue is to not apply the use regulations for the buffer area to
the portion of the building lying within the buffer. We suggest the following language:

Where a levee has been reconstructed after 1997 and before adoption of this Master Program and the
reconstruction included creation of a midslope bench and planting of native vegetation, and a structure is
located landward of such levee and was legally constructed prior to the date of adoption of this Master
Program, the portion of such structure that lies within the buffer shall not be subject to the use regulations
for the buffer, and may be devoted to any use allowed in the applicable shoreline environment outside the
buffer, so long as the structure retains its nonconforming status.

Delayed implementation of use regulations for buffer pending levee reconstruction

As | indicated at the meeting, JCC still has serious concerns about the workability of the City’s proposed CUP process for
changing nonconforming uses. It is not commercially practical from a leasing standpoint for the property owner to have to
go through a many-month CUP process in order to know whether he can lease space to a given tenant. In addition, the City
is setting itself up for an administrative nightmare. A property owner making best efforts to keep his property leased will
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Tukwila SMP - ER 408 Page 2 of 3

need to submit a CUP application in response to every inquiry from a potential tenant (there may be many such inquiries
for each completed lease) for virtually every space of any size located in the buffer. The City is potentially looking at
hundreds of CUP applications every year up and down the river.

A limited solution to this issue would be to defer implementation of the use regulations for the buffer area where a levee
reconstruction project is programmed. When a reconstruction project is imminently contemplated that is going to result in
reduction of the buffer so that the building is no longer in the buffer, it makes no sense for the property owner and the City
to waste their time on CUP applications to change uses; they should just focus on getting the reconstruction project done.
Indeed, delaying implementation of the use regulations for the buffer area in this situation will provide the property owner
with an incentive to help get the reconstruction project done quickly. We suggest the following language:

Where a structure is located landward of a levee and was legally constructed prior to the date of adoption of
this Master Program, and at the time of adoption of this Master Program a project to reconstruct such levee
is programmed (in whole or in part) in the 6-year Capital Improvement Plan of an agency such as the King
County Flood Control District, the portion of such structure that lies within the buffer shall not be subject to
the use regulations for the buffer, and may be devoted to any use allowed in the applicable shoreline
environment outside the buffer, for a period of six years after the date of adoption of this Master Program;
provided that, if the levee reconstruction project starts within six years after the date of adoption of this
Master Program but has not been finished within that period, the six year period shall be extended until the
reconstruction is complete.

The foregoing provision would be of limited applicability. The King County Flood Control District’s 2009 CIP includes
relatively few levee reconstruction projects in the City of Tukwila: Desimone #1-4; Segale #2, 3 and 4; and Gaco Western.
All of these are located at the extreme southern end of the City.

I would be happy to discuss any of this with you. Obviously, feel free to forward our proposed language to staff. We look
forward to seeing the proposed revisions that staff ultimately recommends to the Council. Thank you for your
consideration.

Jeff

Jeff Weber

GordonDerr LLP

2025 First Avenue, Suite 500
Seattle, WA 98121-3140
206-382-9540

fax 206-626-0675
jweber@GordonDerr.com

www.GordonDerr.com

This e-mail is intended only for the use of the individual or entity to whom it is addressed and may contain confidential,
privileged information. If the reader of this e-mail is not the addressee, please be advised that any dissemination, distribution
or copying of this e-mail is strictly prohibited. If you receive this communication in error, please call (206)382-9540 and return
this e-mail to GordonDerr at the above e-mail address and delete from your files. Thank You.
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ATTORNEYS AT LAW

‘November 1 0, 2009

VIA HAND DELIVERY

Carol Lumb and Members of the Tukwila City Council

c/o City of Tukwila Department of Community Development
6300 Southcenter Blvd., #100

Tukwila, WA 98188

Re:  Supplemental Comments on City of Tukwila Shoreline Master Program (SMP)
Update '

Dear Ms. Lumb and Council Members:

We represent the James Campbell Company LLC, which owns property in the City of
Tukwila including four parcels along the Green River. We appreciate the willingness of City
staff and various Council members to meet with us to discuss the City’s proposed Shoreline
Master Program (SMP). In a meeting with Councilmember Quinn last week, he requested
additional information regarding the reconstruction of the levee adjacent to the James Campbell
Company’s “Glacier Building” as well as any language we might wish to propose to address the
situation of that building.

The levee adjacent to the Glacier Building was reconstructed by King County
approximately ten years ago. Copies of the plans for King County’s reconstruction of the levee
are attached hereto as Exhibit A. The King County Flood Control District has no programmed
capital improvement project for the levee adjacent to the Glacier Building. See Map, Exhibit B
hereto.!

As you know, on October 21, 2009, staff transmitted to Council additional proposed
changes to the SMP, including changes addressing the City’s “preferred levee profile”. Based on
staff’s proposal, the James Campbell Company’s consultant, Geoengineers, evaluated the levee
adjacent to the Glacier Building. While the levee does not, in its current configuration, comply
with the City’s “preferred levee profile,” Geoengineers determined that, in the event of further
reconstruction of that levee, the City’s “preferred levee profile” could be accommodated without
encroaching on the existing building, with the exception of a small variation in the width of the

1 The District’s programmed capital improvement projects are shown in purple on the map; no project is shown for
the levee adjacent to the Glacier Building. As shown by the other materials in Exhibit B, the District’s Desimone #4
project terminates to the north of the Glacier Building and the District’s Briscoe project terminates well to the south
of the Glacier Building.

YAWPUAMES CAMPBELL CO\L 110509 DOC
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Carol Lumb and Members of -2 - November 10, 2009
the Tukwila City Council

levee top that would not affect the stability of the levee. See Geoengineers Letter, Exhibit C
hereto.2

Given that the levee could be reconstructed in the manner described above without
encroaching on the existing building, we see no justification for the City to impose a buffer that
includes any portion of the building. Such a buffer constitutes a taking and violates RCW
82.02.020 and the James Campbell Company’s substantive due process rights. Moreover, we do
not believe that allowing the buffer to be reduced upon reconstruction of the levee resolves the
foregoing legal defects. This would be true even if reconstruction were imminent; however, no
reconstruction of the levee adjacent to the Glacier Building is likely to occur in the foreseeable
future given that the County reconstructed the levee ten years ago and no further reconstruction
is programmed.

Upon adoption of the proposed SMP, the uses in the portion of the Glacier Building
within the buffer would become nonconforming. As detailed in our previous comment letters,
the proposed SMP’s provisions regarding nonconformance do not provide sufficient protection
to the property owner. Unfortunately, staff’s proposal to address this issue -- by allowing
existing uses to be changed to different nonconforming uses upon approval of a Conditional Use
Permit -- does not protect the owner’s ability to continue to use the building in a commercially
reasonable manner.3

The commercial/industrial leasing market is highly competitive, particularly in the
current economic climate. Prospective tenants will not wait to lease space in a building where a
CUP process involving both City of Tukwila and Department of Ecology review — a months long
process — 1s required in order to determine whether the lease is allowable. See Letter from Clyde
Skeen, Exhibit D. In cases (like that of the Glacier Building) where such a CUP is likely to be
needed to re-lease space that becomes vacant, the CUP requirement is likely to preclude re-
leasing of the space as a practical matter. /d. Moreover, while we do not believe the CUP
process represents a workable solution to the nonconformance issue as a general matter, the CUP
process is particularly unworkable where (as with the Glacier Building) no reconstruction is
likely to occur in the foreseeable future, such that CUPs will be needed for new tenants for a
period of decades.

In our October 5, 2009, comment letter, we proposed language to address a situation (like
that of the Glacier Building) where the levee has recently been reconstructed and the landward
edge of the levee is immediately adjacent to a building. We suggested that, in such cases (of
which there are likely to be very few), the buffer extend no further than the landward edge of the
levee. While we still believe this is the best approach, we are also open to an approach under
which the use regulations for the buffer area would not be applied to the portion of a building
lying within the buffer area as long as that building retains its nonconforming status:

2 Indeed, even the variation of the levee top width appears to be consistent with the City’s “preferred levee profile”
given that staff’s proposed language states that “minor variations of the profile” may be allowed in order to provide
10 clearance between a floodwall and a structure existing at the time of adoption of the SMP.

3 Staff's proposed language on this point was first presented as part of the materials for the September 22, 2009,
working session.
YAWPUAMES CAMPBELL CO\L110509.D0C



Carol Lumb and Members of -3- November 10, 2009
the Tukwila City Council

Where a levee has been reconstructed after 1997 and before adoption of this
Master Program and the reconstruction included creation of a midslope bench and
planting of native vegetation, and a structure is located landward of such levee
and was legally constructed prior to the date of adoption of this Master Program,
the portion of such structure that lies within the buffer shall not be subject to the
use regulations for the buffer, and may be devoted to any use allowed in the
applicable shoreline environment outside the buffer, so long as the structure
retains its nonconforming status.

We hope that staff and/or Councilmembers will be willing to propose, and that the
Council will adopt, language addressing the Glacier Building situation either as proposed in our
October 5 letter or as proposed above. Again, we appreciate the time and efforts of staff and the
Council and would be happy to engage in further discussions regarding this matter. Thank you
for your consideration.

Very truly yours,
GORDONDERR LLP

Jeff' S. Weber

Attachments
cc: Clyde Skeen (w/att.)

Y \WPJAMES CAMPBELL CO\L110509.DOC
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> ; T 2490 Total Shrubs . S0
| ] i - - ) =
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g & — - . i 3170 otal Potted Plants /A—l g - . €00
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Desimone Levee Repair

Temporary Erosion and Sediment Control (TESC):

(proposed for construction‘ in 2001)
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PLANTING SCHEDULE

DATE

DATE

PLANTING PLAN

Total
Plants ) Typical Approx. Lower Bench Upper
By Species Common Name Species Name Pot Size Spacing Bank Bank
- TREES
50 Bigleaf Maple Acer macrophylum 1 gallon 10+ 55 . 0
185 Red Alder Alnus rubra 1 gallon 6 185 0
185 Oregon Ash Fraxinus latifofia 1 gallon '+ 189
185 Sitka Spruce Picea sitchensis 1 gallon 10'+ 185
235 Black Cottonwood Populus trichocarpa 1 gallon 8'+ 45 320
185 Westemn Crabapple Pyrus fusca 1 galion 6+ 45 185
185 Westemn Red Cedar Thuja plicata 1 gallon 6+ 185 0
Total Trees 1210 TOTAL 135 1300 0
SHRUBS
548 Seiviceberry Amelanchier alnifolia 1 galion &' 548
415 | Red-osier Dogwood Comus stolonifera 1 gallon 4'% 275 140
548 Westemn Hazeinut Corylus comuius 1 gallon 4'+ 548
688 Black Hawthom Cratageus douglasii 1 gallon 4+ 140 548
548 Oceanspray Holodiscus discolor i gallon 4"+ 548
415 Black Twinberry Lonicera involucratz 1 galion © 4 275 140
274 indian Pium Oemieria cerasiformis 1 gallon &'+ 274
415 Pagcific Ninebark Physocampus capitatis 1 galion &4 275 140 .
274 Red Flowering Current Ribes sanguineum 1 gallon 34+ 274
427 Nootka Rose Rosa nutkana 1 gallon 3+ 140 274
427 Baidhin Rose Rosa pisocarpa 1 gallon 3+ 140 274
274 Thimblebery Rubus parvifiorus 1gallon - A% 274
140 Saimonbemry - Rubus speciabilis 1 gallon 4+ 140
3425 Red Elderberry Sambucus racemosa 1 gallon 24 1300 2125
688 Snowbetry Symphoricarpos alba 1 gallon &'+ 140 548
Total Shrubs 8506 TOTAL 825 2420 6235
TOE REPAR REVISED 12,/00% SHEET
SURVEYED: _KE RIERS 97-38 CAOCcR, AN LEVESQUE DATE: 1701 KING COUNTY DEPT. OF NATURAL RESOURCES 5
BSE MAP PLOT: PAM BISSONNETTE, DIRECTOR
oeSEH pLoT: FOORGST: RUTH SOHAEFER oaTE 1001 WATER AND LAND RESOURCES DIVISION _ OF
— seseoeDs A BETE onre s DESIMONE LEVEE TOE REPAIR s
FELD Book: DR KX WD e 1701 PROJECT Ma. 0a95Gs GREEN RIVER, RIVER MILE 15.45 R.B.
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GEOENGINEER@

2924 Colby Avenue
Everett, Washington 98201
425.252.4565

November 10, 2009

James Campbell Company, LLC
425 California Street, Suite 1000
San Francisco, California 94104

Attention: Mr. Clyde Skeen, Regional Manager

Subject:  Addendum Letter
Geotechnical and Hydrologic Consultation
Conceptual Levee Section, Glacier Building
Tukwila, Washington
File No. 18922-001-00

This letter documents our additional geotechnical and hydrologic consultation and evaluation of the Green River
levee located adjacent to the Glacier Building within the James Campbell Company property in Tukwila, Washington.
The James Campbell Company property includes four parcels situated between S. 180" Street and S. 190" Street
along the east side of the Green River. This letter is site specific to the Glacier Building parcel, Parcel
No. 7888900120, located roughly 2,000 feet south of South 180t Street.

We understand that, in its proposed Shoreline Master Program (SMP), the City of Tukwila is proposing a 125-foot
buffer to accommodate reconstruction of levees in accordance with the City's “Preferred Levee profile”. The
“Preferred Levee Profile” is defined and depicted in the draft SMP attached to staff's October 21, 2009,
memorandum to the City Council. Excerpts from the October 21, 2009 version of the draft SMP indicating
circumstances under which alternatives such as a floodwall could be used are included as Attachment A.1 The City's
Preferred Levee Profile is included as Figure 1.

We developed a conceptual levee section for the levee adjacent to the Glacier Building, presented as Section I-I' on
attached Figure 2. The specific location of Section I-I' is shown on the Triad survey previously submitted to the City.
The conceptual levee section in Figure 2 is generally representative of the situation on the Glacier Building parcel as
a whole.

Consistent with the SMP language in Figure 1, our conceptual levee section utilizes a floodwall in lieu of an earthen
backslope in order to provide 10' clearance from the building. The only element of the City's "Preferred Levee
Profile” not included in our conceptual levee section is an 18-foot wide levee top. Due to space constraints, a

1 The handwritten language on the pages in Attachment A and Figure 1 represents corrections presented by staff at the
October 27, 2009, City Council working session.
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16-foot wide levee top is provided. This reduction in the width of the levee top does not impact the stability of the
levee, in our opinion,

We appreciate the opportunity to provide services to James Campbell Company and Gordon Derr on this project.
Our services have been completed in accordance with our agreement dated September 18, 2009 for the purposes
of developing conceptual levee profiles. Please call if you have any questions regarding our services or about this
letter.

Sincerely,
GeoEngineers, Inc.

Quoluedruy yrxas

Debra C. Overbay, PE Gordon M. Denby, PE, PhD
Senior Engineer Senior Principal
GMD:DCO:ta

Seat:\p\00\finals\ 1892200100Itr2_draft.docx

Attachment A: City of Tukwila Proposed SMP Buffer Definition
Figure 1. City of Tukwila Preferred Levee Profile
Figure 2. Conceptual Levee Section I-I'

cc: Jeff Weber
Gordon Derr, Attorneys At Law
2025 First Avenue, Suite 500
Seattle, Washington 98121-3140

Copyright® 2009 by GeoEngineers, Inc. All rights reserved.

Disclaimer: Any electronic form, facsimile or hard copy of the original document (email, text, table, and/or figure), if provided, and any attachments are only a
copy of the original document. The original document is stored by GegEngineers, Inc. and will serve as the official document of record.

GEOENGlNEER@

File No. 18922-001-00



SECTION 7.7 (s N
Buffer in Levee Areas: / QA/W M

For properties located behind the Army Corps of Engineers (ACOE) Certified 205 levee
and County constructed levees, the buffer will ektend 125 feet landward from the
ordinary high water mark, determined at the time of| development or redevelopment of the
site or when levee replacement or repair is proframmed. This buffer width is the
maximum needed to reconfigure the river bank td achieve an overall slope of 2.5:1, the
“angle of repose” or the maximum angle of a stable slope. The establishment of the 2.5:1
slope along the Corps certified 205 levee in the Tukwila Urban Center will allow for
incorporating a mid-slope bench that can be planted with vegetation to improve river
habitat. The mid-slope bench also will allow access for maintenance equipment, when
needed. As the Corps of Engineers does not permit planting on the levee prism, the only
way to improve habitat along the 205 levee portion of the river is to create a bench that
can be vegetated that will not create a hazard for the stability of the levee. A ten foot
casement necessary to allow access for levee inspection is required on the landward side
of the levee at the toe. As noted earlier, the ACOE has indicated the 2.5:1 levee profile
with the mid-slope bench (D.R. 07/09) will be the template for future levee repairs.

As an alternative fo the 125 foot buffer for leveed areas, a propetty owner may construct
levee or riverbank improvements that meet the Army Corps of Engineers, King County
Flood Control Distriet, and City of Tukwila-levee-standardspreferred levee profile. These
standards at a minimum shall include an overall slope of 2.5:1 from the toe of the levee {o
the riverward edge of the crown, a 15 foot mid slope bench,2018” access across the top
of the levee, a 2:1 back slope, and an additional 10 foot no-build area measured from the
landward toe for inspection_and repairs. In instances where an existing building that has
not lost its nonconforming status prevents the complete construction of the preferred
levee profile, achieving an overall slope of 2.5:1 may be difficult — however. the slope
should be as close to 2.5:1 as possible. R AR O
i/‘:{‘M'a— © (YV £ov WLACCmg(ﬁpudi{w,

A floodwall is not the preferred back slope profile for a levee and may be substituted for
all or a portion of the back slope only where nécessary to avoid encroachment or damage
to a structure lepally constructed prior to the flate of adoption of this Master Program and
which has not lost its nonconforming status! The floodwall shall be designed to be the
minimum necessary to_provide 10’ (ten foot) clearance between the levee and the
building or the minimum necessary to preserve access needed for building functionality
while meeting all engineering safety standards. provided that minor variations inay be
allowed in order to provide the 10’ (ten foot) clearance. A floodwall may also be\used.
and other minor variations made, where necessary to avoid encroachment on a railloa

d v
easement. TA! m

In areas of the river where this-conditionthe preferred levee profile currently exists or
where the property owner or a _government agency has constructed these
improvementpreferred profile, the setbaekbuffer will be reduced to the actual distance as
measured from the ordinary high water mark to the landward toe of the levee or face of a
pre-existing-floodwall, plus 10 feet._In the event that the owner provides the City with a
10-foot levee maintenance easement measured landward from the landward toe of the
levee or levee wall (which easement prohibits the construction of any structures and
allows the City to access the area to inspect the levee), then the buffer shall be reduced to
the landward toe of the levee, or landward edge of the levee floodwall. as the case may

€L 10/20/2009 11:38:00 AMIG402009.6:17:00-1M

W:ALong Range Projects\Shoreline\Council Review\Staff Proposed Changes




SecTioN 7.7
be.

In cases where fill is placed along the back slope of the levee. the shoreline buffer may be
further reduced to the point where the ground plane intersects the back slope. The area
between the landward edge of the buffer and a point ten (10) feet landward of the
underground levee toe shall be covered by an easement prohibiting the construction of
any structures and allowing the City.to access the area to inspect the levee and/or

floodwall and make any necessary repair
A [,,r m;.«{ o-‘h;u" MG !L%fukba_
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Figure 4. Schematic of Proposed Shoreline Jurisdiction and Buffers for the Urban
Conservancy Environment in Areas with Levees
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SECTION 3 DEFINITIONS: SUMMARY SHEET

PROPOSED NEW DEFINITION #1

Technical Correction

o2 o oy R—— 11
Provide a definition that identifies the City’s preferred levee profile.

Levee, Preferred Profile: shall mean, where there is room, the preferred levee
profile for any new or reconstructed levees is the King County “Briscoe Levee” profile —
2.5:1 overall slope with 15 foot mid-slope bench for maintenance access and native
vegetation plantings. Where there is insufficient room for a levee backslope due to the
presence of existing structures, a floodwall may be substituted. See Figure X for an
illustration of the pféferred profjle.

wowirndy SRy grion by dee of S

¢ Typical Shoreline Buffer in Leveed Areas-Width Will Vary 3

Reconfigured Levee

Vegetated Bench

Willows
Existing Levee

AT

TN

Ordinary High
Water Mark
OHWM

= =i
il 21D

i={
T T il
H}”%I‘:-T;T_‘EE o
SR I

* Reconfigured Slope averages 2.5:1 with bench

Preferred Levee Profile

Not Ta Scale

Staff Recommended Solution

Staff recommends including the new definition and the illustration of the preferred
profile,

€L 10/20/2009 2:28:00 PM
WiLong Range Projects\Shoreline\Council Review\Matrix\Section 3 summary Sheat
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JAMES CAMPBELL COMPANY LLC

November 10, 2009

Members of the Tukwila City Council
6200 Southcenter Blvd.

Tukwila, WA 98188

Dear City Council Members:

Re: Comments on Shoreline Master Program

I am the Vice President, Regional Manager for the James Campbell Co. LLC, which owns a
number of parcels in the City of Tukwila, including the parcel developed with the “Glacier
Building.” I previously submitted a comment letter dated April 17, 2009. This letter
addresses an issue that has arisen since that time, e.g., City staff’s proposed changes to the
SMP’s nonconformance provisions that were first presented with the materials for the
Council’s September 22, 2009, working session.

As set forth in my original letter, the SMP’s provisions regarding nonconforming uses and
structures would greatly interfere with the continued use and operation of the Glacier Building.
Among other problems, the SMP construes use categories very narrowly, so an owner of a
building impacted by the proposed buffer could retain nonconforming status only by finding a
replacement tenant whose business was virtually the same as the vacating tenant’s, effectively
eliminating the possibility of timely finding a replacement tenant.

Staff’s proposal to allow a nonconforming use to be changed to a different nonconforming use
upon approval of a Conditional Use Permit (CUP) does not constitute an acceptable solution to
this issue. The commercial/industrial leasing market is highly competitive, particularly in the
current economic climate. Commercial/industrial leasing deals often must occur in a matter of
weeks if the property owner is to land the new tenant. In the current market, tenants in the
Kent Valley have a vast number of choices and any factor that increases the time needed to
negotiate a lease with a particular property owner is highly problematic.

The obligation to obtain a CUP would typically be placed on the prospective tenant. The
typical prospective tenant in the commercial/industrial sector (many of whom are small
businesses) will be unwilling to go through a CUP process. When faced with such a
requirement, the tenant will simply find another building (either outside of the shoreline zone
in Tukwila, or in another city) in which to lease space. Moreover, the need to obtain a CUP
for buildings along the river in Tukwila will create a negative impression of the Tukwila
business environment among tenants in this sector.

425 California Street. Suite 1000 San Francisco, California 94104 Phone (415) 397-4000 Fax (415) 291-5720  Website: www jamescampbell.com
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Members of the Tukwila City Council
November 10, 2009
Page 2

As owners of buildings impacted by the buffer find that the CUP requirement prevents them
from landing tenants, the owners will initiate the CUP process on behalf every prospective
tenant in hopes of leasing their space. Since leasing a given space often requires dealing with
multiple prospective tenants, the City will potentially be faced with a large volume of CUP
applications. In the end, however, most if not all of these applications will be dropped (though
only after causing substantial administrative burdens on the City). In the commercial/industrial
sector, prospective tenants will not wait to lease space in a building where they are required to
go through a CUP process involving the hiring of an attorney to guide them through both the
City of Tukwila and Department of Ecology review. This will be a months long complex
process — where the outcome will not be known until the process is completed. Businesses need
efficiency, cost effectiveness and certainty when making decisions and commitments as to
where to locate their operations.

Thus, in cases (like the Glacier Building) where the uses engaged in by current tenants mean
that a CUP is likely to be needed to re-lease space that becomes vacant, the CUP requirement
is likely to preclude re-leasing of the space as a practical matter. The owner will ultimately
lose the use of the building, giving rise to an inverse condemnation claim against the City. It
bears emphasis that the CUP requirement is particularly problematic in a situation (like the
Glacier Building) where no levee reconstruction is likely to occur for the foreseeable future
and thus the buffer will continue to burden the building for many years. The Glacier Building
is approximately ten years old and has a long remaining useful life. It is highly likely that use
of some or all of this building will be prematurely lost if the nonconformance provisions as
proposed by staff (including the CUP process) are adopted by the Council.

I respectfully request that you make the changes to the draft SMP recommended by our
attorney in order to address the issues discussed herein. Thank you for your consideration.

Very truly yours,

/ / ’/f

4~ )Y
Clyde’Skeen e
Vice President

Regional Manager




November 20, 2009

VIA HAND DELIVERY

Members of the Tukwila City Council
¢/o City of Tukwila City Clerk
Tukwila City Hall

6200 Southcenter Blvd.

Tukwila, WA 98188

Re:  Supplemental Comments on City of Tukwila Shoreline Master Program (SMP)
Update

Dear Council Members:

We represent the James Campbell Company LLC, which owns property in the City of
Tukwila including four parcels along the Green River. At the Council working session on
November 17, the Council declined to request changes to the draft SMP to address the situation
of the “Glacier Building”. As described in our prior comments, there is sufficient room to
reconstruct the levee adjacent to the Glacier Building in accordance with the City’s minimum
levee profile (with only a minor variation to the levee top that does not affect the stability of the
levee) without encroaching on the existing building.

Based on Councilmember Robertson’s comments at the working session, the apparent
rationale for the Council’s refusal to adopt the changes to the SMP proposed by James Campbeli
Company in its November 10, 2009, comment letter is that, in the event of future sloughing of
the levee, additional horizontal distance may be required to achieve the City’s minimum levee
profile, and thus the buffer line should be set landward of the edge of the existing building.

As explained in the attached letter from Geoengineers, there is no engineering basis for
this rationale. See Geoengineers Letter, Exhibit A hereto. In the event of sloughing, the levee
should be repaired, but such repairs can be made within the existing levee configuration and,
assuming repairs are promptly made, there is no reason to expect any additional horizontal
distance will be required over the long term to reconstruct the levee. While this letter takes no
position as to what entity, if any, might have an obligation to make such repairs, if no public
agency timely made the necessary repairs, the landowner would reserve, at its discretion, the
right to make the repairs itself in order to preserve the potential for reconstructing the levee
without encroaching on the existing building (such that buffer impacts to the building could be
avoided).

To address the City’s concern consistent with the engineering principles set forth by
Geoengineers, we would suggest the following language for the SMP (which modifies the
language proposed in our November 10 comment letter):
¥ AWPJAMES CAMPBELL COMCITYCOUNCILT 12009 DOC

2025 First Avenue, Suite 500, Seattie, WA 98121-3140 206-382-9540 fax 206-626-0675 www.GordonDerr.com



Members of the Tukwila City -2- November 20, 2009
Council

Where a levee has been reconstructed after 1997 and before adoption of this
Master Program and the reconstruction included creation of a midslope bench and
planting of native vegetation (but varied in other respects from the Minimum
Levee Profile established under this Master Program), and a structure is located
landward of such levee and was legally constructed prior to the date of adoption
of this Master Program, the portion of such structure that lies within the buffer
shall not be subject to the use regulations for the buffer, and may be devoted to
any use allowed in the applicable shoreline environment outside the buffer, so
long as the structure retains its nonconforming status. Provided that, if repairs are
required to such a levee in order to remedy sloughing/erosion and reestablish the
preexisting levee toe (not including work to repair damage to a substantial portion
of the levee resulting from unusually high water levels or work that goes beyond
reestablishing the preexisting levee configuration), the owner of the property
adjacent to the levee shall have the option, at its discretion, to make the necessary
repairs.

In sum, we continue to see absolutely no justification for the City to impose a buffer that
encroaches on the Glacier Building, and again request that the City either not impose such a
buffer under the SMP or not apply the use regulations for the buffer area to the portion of the
existing building within the buffer as set forth above. Given the SMP’s highly unforgiving
treatment of nonconforming uses, imposing a buffer that encroaches on the Glacier Building will
provide the building owner with little alternative but to consider all remedies available to redress
the matter.

Thank you for your consideration.

Very truly yours,
GORDONDERR LLP
Jeff S. Weber

Attachment
cc: Clyde Skeen (w/att.)

Y 'WPYAMES CAMPBELL CO\CITYCOUNCILEI2009 DOC
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GEOENGINEER@

600 Stewart Street, Suite 1700
Seattle, Washington 98101
206.728.2674

November 19, 2009

James Campbell Company, LLC
425 California Street, Suite 1000
San Francisco, California 94104

Attention: Mr. Clyde Skeen, Regional Manager

Subject:  Addendum Letter
Geotechnical and Hydrologic Consultation
Conceptual Levee Section, Glacier Building
Tukwila, Washington
File No. 18922-001-00

This letter provides our additional opinions regarding the Green River levee and proposed buffer adjacent to the
Glacier Building within the James Campbell Company property in Tukwila, Washington. We provided a conceptual
levee profile adjacent to the building and an evaluation of the City of Tukwila preferred levee profile in a previcus
letter dated November 10, 2009. Our previous conceptual levee profile I’ located adjacent to the Glacier Building is
also attached to this letter for reference.

We understand that the City of Tukwila has concerns that reconstruction of the levee adjacent to the Glacier Building
may require additional horizontal distance in the landward direction, beyond that shown in our profile |-/, in the event
of future sloughing of the levee (such that the buffer line should be set further landward than the edge of the existing
building). In our opinion, any sloughing of the existing levee including erosion of the toe should be repaired
immediately to reduce potential additional impacts to the downstream levee. Such repairs should be completed as
soon as practical to re-establish the armored toe and levee slope, and can be achieved within the current levee
configuration. Assuming such repairs are promptly made, we do not expect that any additional horizontal distance,
beyond that shown in profile II', would be required over the long term in order to reconstruct the levee in the
configuration shown in that profile. As shown in the figure, the current toe can be maintained and the slope
flattened to a 2H:1V inclination, including a midslope bench, without encroaching on the existing building.

We appreciate the opportunity to provide services to James Campbell Company and Gordon Derr on this project.
Our services have been completed in accordance with our agreement dated September 18, 2009 for the purposes
of developing conceptual levee profiles.
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Please call if you have any questions regarding our services or about this letter.

Sincerely,
GeoEngineers, Inc.

Qi e yryaz

&
Debra C. Overbay, PE Gordon M. Denby, PE, PhD
Senior Engineer Senior Principal
GMD:DCO:ta

Seat\P:\18118922001\00\Finals\ 1892200100i1r3.docx

Attachment: Figure 1. Conceptual Levee Section I+

cc: Jeff Weber
Gordon Derr, Attorneys At Law
2025 First Avenue, Suite 500
Seattle, Washington 98121-3140

Copyright® 2009 by GeoEngineers, Inc, Al rights reserved,

Disclaimer: Any electronic form, facsimile or hard copy of the original document (emall, text, table, and/or figure}, if provided, and any attachments are only a
copy of the original document. The original document is stored by GeoEngineers, Inc. and will serve as the official document of record.

GEOENGINEER@

File do 18922.001-00
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